FEDERAL 

REGISTER 


Washington,  D.C. 

PART  II 


Friday,  March  20,  1970 


DEPARTMENT  OF 
AGRICULTURE 

Consumer  and  Marketing  Service 


Milk  In  Washington,  D.C., 
Delaware  Valley,  and  Upper  Chesapeake 
Bay  Marketing  Areas 


Recommended  Decision 


No.  55— Pt.  II - 1 


4902 


PROPOSED  RULE  MAKING 


DEPARTMENT  OF  AGRICULTURE 

Consumer  and  Marketing  Service 

17  CFR  Parts  1003,  1004,  1016  1 

(Dockets  Nos.  AO-293-A23  etc  ] 

MILK  IN  WASHINGTON,  D.C.,  DELA¬ 
WARE  VALLEY,  AND  UPPER  CHESA¬ 
PEAKE  BAY  MARKETING  AREAS 

Notice  of  Recommended  Decision  and 
Opportunity  To  File  Written  Excep¬ 
tions  on  Proposed  Amendments  to 
Tentative  Marketing  Agreements 
and  to  Orders 

7  CFR  Market  Docket  No. 

Part 


1003  Washington,  D.C .  .  AO-293-A23. 

AO-203-A23  ROl. 

1004  Delaware  V'alley _ _  AO-lfiO- A43. 

AO-160-A43-RO1. 

1016  Upper  Chesapeake  Day.  AO-312-A20. 

AO-312-A20-RO1. 


Notice  Is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this  recom¬ 
mended  decision  with  respect  to  pro¬ 
posed  amendments  to  the  tentative  mar¬ 
keting  agreements  and  orders  regulating 
the  handling  of  milk  in  the  Washington, 
D.C.,  Delaware  Valley,  and  Upper 
Chesapeake  Bay  marketing  areas. 

Interested  parties  may  file  written 
exceptions  to  this  decision  with  the 
Hearing  Clerk,  U.S.  Department  of  Agri¬ 
culture,  Washington,  D.C.  20250,  by  the 
15th  day  after  publication  of  this  decision 
in  the  Federal  Register.  The  exceptions 
should  be  filed  in  quadruplicate.  All 
written  submissions  made  pursuant  to 
this  notice  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)), 

The  above  notice  of  filing  of  the  deci¬ 
sion  and  opportunity  to  file  exceptions 
thereto  are  issued  pursuant  to  the  pro¬ 
visions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure  govern¬ 
ing  the  formulation  of  marketing  agree¬ 
ments  and  marketing  orders  (7  CFR  Part 
900). 

Preliminary  Statement 

The  hearing  on  the  record  of  which 
the  findings  and  conclusions,  as  herein¬ 
after  set  forth,  were  formulated,  was 
conducted  at  Baltimore,  Md.,  on  Au¬ 
gust  4-15,  1969,  and  at  King  of  Prussia, 
Pa.,  on  August  18-22,  1969,  pursuant  to 
notice  thereof  which  was  issued  on  July  3, 
1969  (34  F.R.  11364),  and  at  a  reopened 
hearing  which  was  conducted  at  Friend¬ 
ship  International  Airport,  Md.,  on 
October  30,  1969,  pursuant  to  a  notice 
which  was  issued  on  October  22, 1969  (34 
F.R.  17298). 

The  material  issues  on  the  record  of 
the  hearing  relate  to : 

1.  Merger  of  two  or  more  of  the  mar¬ 
keting  areas  (Delaware  Valley,  Upper 
Chesapeake  Bay  [Maryland!,  and  Wash¬ 
ington,  D.C.)  in  any  combination  thereof, 
including  also  redefinition  of  the  market¬ 
ing  area  for  any  separate  or  combined 


order  to  encompass  part  or  all  of  the 
areas  presently  defined  in  the  respective 
orders,  and  in  addition,  the  remaining 
unregulated  territory  within  the  State  of 
Delaware  and  Loudoun  County,  Va. 

2.  If  an  order  is  issued  for  one  milk 
marketing  area  in  the  manner  proposed, 
what  its  provisions  should  be  with  re¬ 
spect  to: 

(a)  Milk  to  be  priced  and  pooled. 

<b)  Classification. 

<c)  Class  prices,  butterfat  differen¬ 
tials  and  location  differentials. 

(d)  Seasonal  incentive  plan  (base- 
excess  plan,  Louisville  plan). 

(e)  Marketing  service  provision. 

( f )  Cooperative  payment  provisions. 

<g)  Payments  to  producers  and  coop¬ 
erative  associations. 

(h)  Miscellaneous  administrative  and 
conforming  changes. 

3.  Bracketing  of  the  Class  I  price  to 
provide  price  movements  only  in  speci¬ 
fied  increments  and  announcement  of 
the  Class  I  price  prior  to  the  beginning 
of  the  pricing  period. 

A  partial  decision  was  issued  by  the 
Assistant  Secretary  (35  F.R.  1017)  on 
January  20,  1970,  with  respect  to  Issue 
No.  3  in  which  the  matter  of  bracketing 
of  the  Class  I  price  was  denied  at  this 
time.  In  denying  bracketing,  the  Assist¬ 
ant  Secretary  concluded:  “If  bracketing 
is  a  desirable  pricing  feature  it  appro¬ 
priately  should  be  considered,  and  is  in¬ 
cluded  as  an  issue,  in  connection  with 
the  hearing  covering  all  Federal  orders 
scheduled  to  convene  at  St.  Louis.  Mo., 
on  January  20,  1970”  (34  F.R.  19078  and 
35  F.R.  435).  Official  notice  is  taken  of 
the  fact  that  a  session  of  the  hearing 
was  held  in  St.  Louis  on  January  20-23, 
1970,  and  a  further  session  was  held  in 
New  York  City  beginning  February  17- 
18,  1970,  pursuant  to  notice  thereof  is¬ 
sued  on  January  29,  1970  (35  F.R.  2527), 
and  that  with  respect  to  the  issues  there 
considered,  such  hearing  constituted  a 
further  reopening  of  the  hearing  on 
which  this  decision  is  based.  The  findings 
and  conclusions  hereinafter  set  forth 
with  respect  to  the  matter  of  Class  I 
price  are  based  solely  on  the  record  of  the 
originally  scheduled  hearing  held  in 
Baltimore,  Md.,  and  King  of  Prussia,  Pa. 
The  matters  considered  at  the  second 
reopening  of  the  hearing  are  reserved 
for  later  decision. 

Findings  and  Conclusions 

The  following  findings  and  conclusions 
on  the  material  issues  (except  Issue  No. 
3)  are  based  on  the  evidence  presented 
at  the  hearing  and  the  record  thereof: 

1.  Merger  of  the  three  orders  and  ex¬ 
pansion  of  the  marketing  area.  The  mar¬ 
keting  orders  regulating  the  handling  of 
milk  in  the  Washington,  D.C.  (Order  3), 
Delaware  Valley  (Order  4)  and  Upper 
Chesapeake  Bay  (Order  16)  should  be 
merged  into  a  single  regulation.  The 
combined  marketing  area  should  be  ex¬ 
tended  to  include,  in  addition  to  all  of 
the  territory  now  contained  in  the  three 
respective  marketing  areas,  the  remain¬ 
ing  unregulated  territory  in  the  State  of 
Delaware  and  the  county  of  Loudoun  in 
the  Commonwealth  of  Virginia.  The  com¬ 
bined  area  of  regulation  should  be  desig¬ 


nated  the  “Middle  Atlantic  marketing 
area.” 

A  proposal  for  order  consolidation  and  ! 
extension  of  the  area  of  regulation  in  the 
identical  manner  herein  adopted  was 
made  by  Pennmarva  Dairymen’s  Coop¬ 
erative  Federation,  Inc.  Three  coopera¬ 
tive  associations,  the  principal  coopera¬ 
tive  in  terms  of  producer  membership 
under  each  of  the  three  respective  mar¬ 
keting  orders,  constitute  the  membership 
of  Pennmarva. 

There  was  no  opposition  to  the  pro¬ 
posed  order  consolidation.  To  the  con¬ 
trary,  the  merger  was  actively  supported 
through  testimony  by  other  cooperative 
associations  with  membership  among 
producers  in  the  three  respective  mar¬ 
kets  and  by  the  Mid-Atlantic  Federal 
Order  Committee  representing  handlers 
distributing  in  excess  of  70  percent  of  the 
total  fluid  sales  on  routes  under  the  three 
respective  orders. 

The  immediate  situation  prompting 
the  request  for  order  merger  is  a  rapidly 
proceeding  integration  of  the  marketing 
structure  among  the  three  markets  and 
the  impact  of  changing  supply  sources  for 
particular  sales  outlets  as  a  result  of 
intermarket  plant  consolidations. 

The  area  here  being  considered  has 
been  variously  regulated  since  Septem¬ 
ber  1936  when  an  order  was  initially 
promulgated  covering  the  “District  of 
Columbia”  market.  That  order  was  op¬ 
erative  but  a  short  time  and  another 
order  for  the  “Washington,  D.C.",  mar¬ 
ket  was  effected  February  1,  1940,  which 
order  continued  until  March  1947  when 
it  was  terminated  at  the  request  of  pro¬ 
ducers  producing  more  than  50  percent  of 
the  milk  supplying  said  market.  A  new 
order  was  promulgated  effective  July  1, 
1959. 

An  order  covering  the  Philadelphia 
market  was  effected  April  1,  1942,  and  in 
June  1956  an  order  was  effectuated  cov¬ 
ering  the  Wilmington,  Del.,  market. 
These  two  orders  were  merged  and  ex¬ 
tended  to  cover  the  New  Jersey  portion 
of  the  current  marketing  area  effective 
December  1,  1963. 

An  order  covering  the  Upper  Chesa¬ 
peake  Bay  marketing  area  was  initially 
effected  February  1,  1960. 

Over  the  years,  the  number  of  distribu¬ 
tors  and  the  number  of  processing  plants 
in  these  respective  markets  have  steadily 
declined.  Of  the  15  plants  which  were 
initially  regulated  under  the  Wilmington 
order  in  June  1956,  only  five  remain  in 
operation  today.  Of  the  68  plants  which 
were  regulated  under  the  Philadelphia 
order  in  June  of  1956  only  17  (including 
replacements)  remain  today.  Included  in 
the  51  plant  closings  under  that  order 
were  29  receiving  stations.  More  recent 
trends  show  that  since  December  1963, 
when  Order  4  was  extended  to  southern 
New  Jersey,  18  of  the  28  plants  in  the 
New  Jersey  area  of  the  market  have 
closed  operations.  Also,  since  1961,  15  of 
27  regulated  plants  initially  regulated 
under  Order  16  have  discontinued 
operations. 

The  fluid  milk  distribution  previously 
made  from  the  now  discontinued  opera¬ 
tions  has  been  absorbed  through  ex¬ 
panded  plant  facilities  and  routes  of  the 
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remaining  handlers.  As  a  result,  the  dis¬ 
tribution  area  of  some  of  the  larger 
plants  has  been  substantially  extended. 
For  example,  the  A&P  grocery  chain, 
whose  stores  in  the  respective  markets 
were  until  recently  served  by  local  han¬ 
dlers  in  those  markets,  now  operates  its 
own  milk  processing  plant  at  Fort  Wash¬ 
ington,  Pa.  This  plant  generally  serves 
its  store  outlets  throughout  the  market¬ 
ing  areas  of  Orders  3,  4,  and  16,  except  in 
the  Commonwealth  of  Virginia  and  the 
cities  of  Washington,  D.C.,  and  Balti¬ 
more,  Md. 

Official  notice  is  taken  of  the  fact  that 
Sealtest  Foods  has  recently  closed  its 
processing  operations  in  the  Washing¬ 
ton,  D.C.,  market  and  is  now  serving  both 
its  Upper  Chesapeake  Bay  and  Washing¬ 
ton,  D.C.,  marketing  area  accounts  from 
its  Baltimore  plant.  Official  notice  is  also 
taken  of  the  fact  that  Giant  Foods  has 
recently  started  operation  of  a  process¬ 
ing  plant  at  Lanham,  Md.,  in  the  Wash¬ 
ington,  D.C.,  marketing  area  serving  its 
accounts  in  both  that  market  and  the 
Upper  Chesapeake  Bay  market  (except 
Baltimore  City ) . 

The  H.  E.  Koontz  Creamery  Co.  oper¬ 
ates  a  processing  plant  in  Baltimore,  Md., 
from  which  it  serves  its  accounts  in  all 
three  of  the  areas  here  being  merged. 
Many  other  handlers  also  serve  more 
than  one  of  these  areas  from  a  single 
plant.  For  example,  as  of  April  1969  nine 
Order  3  handlers  had  sales  in  the  Order 
16  marketing  area. 

The  three  markets  historically  have 
drawn  milk  supplies  from  a  broadly  over¬ 
lapping  supply  area.  In  large  measure, 
the  Washington,  D.C.,  and  the  Upper 
Chesapeake  Bay  market  supply  areas 
completely  overlap  and  this  common  sup¬ 
ply  area  overlaps,  to  a  considerable 
degree,  the  Delaware  Valley  supply  area, 
particularly  on  the  eastern  shore  of 
Maryland,  in  central  Maryland,  south- 
central  Pennsylvania,  and  in  Virginia 
and  West  Virginia. 

Continuing  plant  consolidations  have 
substantially  altered  the  relative  volumes 
of  Class  I  sales  originating  from  the 
three  respective  markets  and  this  situa¬ 
tion  is  likely  to  continue.  As  Class  I  sales 
shift  among  these  markets,  the  Class  I 
utilization  percentages  of  the  respective 
markets  change,  and  as  a  result  the 
relationship  of  producer  returns  as 
among  these  markets  also  changes.  Be¬ 
cause  producers  in  the  three  respective 
markets  are  primarily  members  of  dif¬ 
ferent  cooperative  associations,  the  con¬ 
stantly  changing  relationship  of  blended 
prices  as  a  result  of  Class  I  sales  shifts 
has  tended  to  promote  confusion  and 
discontent  among  producers.  While  the 
three  principal  cooperatives  (all  mem¬ 
bers  of  Pennmarva)  are  cooperating  in 
an  effort  to  shift  supplies  in  response  to 
Class  I  sales  shifts  among  the  three  mar¬ 
kets,  such  supply  changes  have  not  nec¬ 
essarily  been  economic  and  are  not 
always  understood  by  affected  producers. 

Official  notice  is  taken  of  the  market 
administrators’  monthly  statistics  for 
the  months  of  August  through  Decem¬ 
ber  1969.  While  the  Washington,  D.C., 
blend  price  during  the  first  half  of  the 
year  averaged  13  cents  above  the  Upper 


Chesapeake  Bay  blend  price,  it  declined 
precipitously  from  a  plus  15  cents  in 
May  to  a  minus  28  cents  in  July  and 
has  averaged  11  cents  below  for  the  last 
6  months  of  the  year. 

Although  the  effect  of  shifts  in  sales 
as  between  Delaware  Valley  and  Upper 
Chesapeake  Bay  or  Washington,  D.C., 
is  not  as  apparent  as  shifts  between  the 
latter  two  markets,  the  impact  of  such 
shifts  on  producer  returns  may,  in  fact, 
be  no  less  substantial. 

The  situation  is  further  complicated 
by  the  fact  that  a  gain  or  loss  of  accounts 
on  the  part  of  any  handler  operating  in 
two  or  more  of  these  markets  can  result 
in  a  shift  of  regulation  of  the  plant  as 
among  the  orders.  Such  shifts  are  not 
only  disconcerting  to  the  handler  in¬ 
volved,  but  also  affect  his  producer  sup¬ 
plies,  since  such  shifting  can  result  in 
substantial  changes  in  returns  to  the 
producers  involved.  Since  the  three 
markets  compete  actively  for  milk  sup¬ 
plies  as  well  as  for  sales  outlets,  any 
significant  changes  <  temporary  or  other¬ 
wise)  in  blend  price  relationships  tends 
to  be  disruptive  to  handlers’  procurement 
programs  and  causes  much  dissatisfac¬ 
tion  among  producers. 

The  primary  responsibility  for  balanc¬ 
ing  supplies  in  the  respective  markets 
here  being  considered  has  fallen  on  the 
individual  cooperative  associations  con¬ 
stituting  the  membership  of  Pennmarva 
Federation.  However,  only  Maryland  and 
Virginia  Milk  Producers  Association  op¬ 
erates  plant  facilities.  Its  Laurel,  Md., 
manufacturing  plant  handles  much  of 
the  reserve  milk  supply  under  the  three 
respective  orders.  One  other  manufac¬ 
turing  plant  operated  by  a  proprietary 
handler  processes  reserve  milk  from  at 
least  two  of  the  orders.  Other  facilities 
are  primarily  associated  with  a  single 
order. 

While  the  present  individual  orders  are 
constructed  to  implement  the  orderly 
disposition  of  the  several  markets’ 
reserve  supplies,  the  separate  regulations, 
and  hence  interests  of  the  handlers  (in¬ 
cluding  the  individual  members  of  Penn¬ 
marva)  ,  are  not  now  necessarily  encour¬ 
aging  or  implementing  the  most  efficient 
handling  of  such  milk. 

While  each  of  the  three  cooperative 
members  of  Pennmarva  will  apparently 
continue  to  maintain  its  individual  iden¬ 
tity  and  market  the  milk  of  its  members, 
the  Federation  provides  a  means  for 
coordinating  the  activities  of  the  three 
cooperative  members.  The  Pennmarva 
Federation  as  an  organization  therefore 
has  interests  throughout  the  combined 
market.  The  adoption  of  a  single  merged 
order  will  implement  to  the  fullest  extent 
possible  flexibility  in  the  handling  of 
the  combined  market’s  milk  supply,  in¬ 
cluding  disposition  of  necessary  market 
reserves.  It  also  will  promote  more 
orderly  marketing  by  eliminating  the 
continuously  changing  relationship  in 
returns  among  producers  which  now 
result  from  changing  handler  operations 
among  the  three  areas. 

Loudoun  County,  now  an  unregulated 
area,  is  located  in  the  north-central  sec¬ 
tion  of  Virginia  bounded  by  Fairfax 
County  on  the  east;  Fauquier  and  Prince 


William  Counties  on  the  south;  Clarke 
County  and  the  West  Virginia  State  line 
on  the  west;  and  Frederick  County,  Md., 
on  the  north. 

These  boundaries  enclose  an  area  of 
517  square  miles  and  a  currently  esti¬ 
mated  population  of  39,000  as  contrasted 
with  the  1960  Census  of  Population  fig¬ 
ure  of  24,549. 

Loudoun  County  is  38  miles  to  the  west 
of  Washington,  D.C.,  and  is  fast  becom¬ 
ing  a  member  community  of  the  Wash¬ 
ington  Metropolitan  area.  In  recent 
years,  its  largest  populated  center,  the 
Leesburg  district,  has  grown  rapidly  both 
from  an  industrial  and  residential  stand¬ 
point.  The  Dulles  International  Airport, 
and  the  Sterling  Park  and  Reston  de¬ 
velopments,  both  self-contained  housing 
and  shopping  areas,  are  recent  evidence 
of  the  trend  towards  the  urbanization  of 
this  once  generally  rural  area. 

For  many  years,  Loudoun  County,  be¬ 
cause  of  its  rural  character,  has  been  a 
major  supplier  of  raw  milk  to  the  Wash¬ 
ington,  D.C.,  market.  In  November  1968 
its  107  producers  furnished  5,422,000 
pounds,  or  about  6.3  percent  of  the  total 
milk  in  the  Order  3  market.  Producers 
residing  in  the  county  also  supply  milk 
to  the  Upper  Chesapeake  Bay  market. 

At  the  present  time,  five  handlers  reg¬ 
ulated  under  Order  3  are  serving  con¬ 
sumers  in  the  Loudoun  County  area. 

There  are  currently  no  processing 
plants  located  within  the  county.  How¬ 
ever,  in  addition  to  regulated  handlers, 
the  area  is  served  by  two  unregulated 
dealers.  One  such  dealer,  located  at  Mar¬ 
shall  (Fauquier  County),  Va.,  procures 
his  milk  supply  (about  300  to  350  gallons 
per  day)  from  the  Maryland  and  Vir¬ 
ginia  Milk  Producers  Association.  The 
second  unregulated  dealer  is  located  at 
Winchester  (Frederick  County) ,  Va.  This 
operation  is  owned  by  the  Valley  of  Vir¬ 
ginia  Milk  Producers  Association,  whose 
member  producers  are  substantial  sup¬ 
pliers  of  milk  to  Order  3  through  its 
subsidiary,  Alexandria  Dairy,  one  of  the 
principal  distributors  in  the  Virginia 
portion  of  the  marketing  area.  The  milk 
supplied  to  the  Winchester  operation  by 
the  Association,  however,  is  not  presently 
pooled  under  the  order. 

Less  than  10  percent  of  the  Winchester 
plant’s  sales  are  presently  made  in  Lou¬ 
doun  County.  Approximately  10  percent 
of  the  total  fluid  milk  sales  in  the  county 
originate  from  the  two  unregulated 
dealers.  The  remaining  sales  are  by  han¬ 
dlers  presently  regulated  under  Order  3. 

The  extension  of  the  combined  market¬ 
ing  area  to  include  Loudoun  County  at 
this  time  is  desirable  to  insure  continu¬ 
ing  orderly  marketing  in  this  contiguous 
area  which  is  rapidly  changing  to  an 
area  of  urban  and  industrial  character. 

By  virtue  of  the  extension  at  this  time, 
all  producers,  handlers  and  other  seg¬ 
ments  of  the  industry  doing  business 
therein,  or  contemplating  such,  will  have 
full  assurance  that  all  milk  sold  therein 
is  being  fully  accounted  for  under  the 
terms  of  the  order  at  not  less  than  the 
prices  specified  under  the  order. 

There  was  no  opposition  to  this  pro¬ 
posed  extension  and  such  extension  was 
generally  supported  by  the  dairy  farmer 
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suppliers  of  all  the  milk  presently  dis¬ 
tributed  in  the  county.  In  view  of  these 
considerations,  it  is  concluded  that  this 
county  should  be  included  in  the  defined 
marketing  area  of  the  merged  order. 

That  remaining  portion  of  the  State 
of  Delaware,  herein  included  in  the  com¬ 
bined  and  expanded  marketing  area,  en¬ 
compasses  the  counties  of  Kent  and  Sus¬ 
sex  and  that  portion  of  New  Castle 
County  south  of  the  Chesapeake  and 
Delaware  Canal.  This  area  at  its  north¬ 
ern  boundary  abuts  the  southern  bound¬ 
ary  of  the  present  Delaware  Valley 
marketing  area.  Its  western  and  south¬ 
ern  boundaries  abut  the  present  Upper 
Chesapeake  Bay  marketing  area  and  its 
eastern  boundary  is  the  Delaware  Bay 
and/or  Atlantic  Ocean. 

The  extension  of  regulation  to  include 
this  Delaware  area  was  proposed  by 
Pennmarva,  the  proponent  of  order 
merger,  and  was  supported  by  the  Mid- 
Atlantic  Federal  Order  Committee  repre¬ 
senting  handlers  distributing  in  excess 
of  70  percent  of  the  milk  sold  in  the 
present  three  marketing  areas. 

This  area  is  presently  served  by  a 
number  of  fully  regulated  handlers,  in¬ 
cluding  one  local  dairy  (Lewes)  and  hy 
three  other  local  (unregulated)  dealers. 
These  are  the  Diamond  State  Dairies, 
Inc.,  Kenton,  Del.;  Hi-Grade  Dairy, 
Harrington,  Del.,  and  Larimore  Dairy, 
Inc.,  Seaford,  Del.  The  latter  three 
dairies  opposed  regulation  and  attempted 
to  establish  that  this  portion  of  Dela¬ 
ware  Is  a  marketing  area  essentially 
rural  in  character,  separate  and  distinct 
from  the  surrounding  territory  which  is 
not  involved  with  the  marketing  prob¬ 
lems  of  the  adjacent  urban  markets. 

Contrary  to  the  contentions  of  local 
dealers,  this  area  is  inextricably  involved 
in  competition  in  both  procurement  and 
sales  with  the  immediately  adjacent 
regulated  area.  In  December  1968,  ap¬ 
proximately  175  dairy  farmers  in  this 
New  Castle,  Kent,  and  Sussex  County 
area  shipped  milk  as  producer  milk  to 
handlers  fully  regulated  under  the  Dela¬ 
ware  Valley  milk  order.  Based  on  the 
average  size  of  dairy  farms  for  the  State 
as  a  whole,  these  producers  shipped  in 
excess  of  5  million  pounds  of  milk  per 
month  to  Order  4  handlers  in  1968.  An 
additional  volume  of  milk  from  this  area 
is  regularly  sold  as  producer  milk  to 
Upper  Chesapeake  Bay  order  handlers. 
The  three  presently  unregulated  local 
dealers  receive  milk  from  fewer  than  45 
dairy  farmer  patrons  whose  farms  are 
interspersed  with  those  shipping  to  the 
Delaware  Valley  market. 

Such  distributors  also  attach  signifi¬ 
cance  to  the  fact  that  in  considering 
previous  requests  to  regulate  this  area, 
the  Department  declined  to  institute 
regulation. 

The  area  in  question  is  a  peninsula 
jutting  from  the  outermost  boundaries  of 
a  larger  area  in  which  the  presently  regu¬ 
lated  handlers  selling  there,  by  virtue  of 
the  order  merger,  will  be  subject  to 
identical  terms  of  regulation.  The  cur¬ 
rent  marketing  situation  in  the  area  may 
be  characterized  as  being  substantially 
different  from  that  existing  when  the 
matter  was  previously  considered.  In 


the  years  since  the  initial  promulgation 
of  the  Upper  Chesapeake  Bay  order,  at 
least  six  local,  unregulated  Delaware 
dealers  who  formerly  distributed  milk 
in  this  area  of  southern  Delaware  have 
gone  out  of  business,  primarily  through 
sale  to  one  handler  or  another  who  is 
regulated  under  either  the  Upper  Chesa¬ 
peake  Bay  or  Delaware  Valley  milk  order. 
Although  regulated  handlers  initially  had 
limited  sales  in  this  area,  this  situation 
has  changed  greatly  since  1963  when  the 
matter  of  regulating  this  area  was  first 
considered  for  inclusion  in  Order  4. 

While  the  sales  of  individual  handlers 
in  this  area  cannot  be  specifically  deter¬ 
mined  on  the  basis  of  this  record,  Order 
16  handlers  unquestionably  have  the 
largest  volume  of  sales,  and  the  current 
total  sales  by  all  regulated  handlers  con¬ 
stitute  between  one-half  and  75  percent 
of  the  total  fluid  sales  in  this  area. 

At  the  present  time  the  three  unregu¬ 
lated  handlers  remaining  in  this  area  do 
not  purchase  milk  from  dairy  farmers 
on  a  classified  pricing  plan.  Rather,  they 
purchase  milk  either  directly  from  pro¬ 
ducers  or  from  cooperative  associations 
on  the  basis  of  a  differential  over  the 
announced  Federal  Order  No.  4  blend 
price.  All  of  these  handlers,  however, 
have  essentially  a  Class  I  utilization. 
Hence,  there  is  currently  a  lack  of  uni¬ 
formity  in  the  minimum  prices  prevailing 
among  competing  dealers  for  their  pur¬ 
chases  for  Class  I  use  in  an  area  where 
a  majority  of  the  distribution  is  made 
by  the  regulated  handlers. 

The  local,  unregulated  distributors 
contend  that  resale  prices  in  tins  area 
are  lower  than  those  in  the  presently 
regulated  areas.  That  resale  prices  pre¬ 
vailing  in  the  area  to  be  added  may  be 
below  those  of  the  surrounding  regulated 
areas  could  well  be  manifestation  of  cur¬ 
rent  market  instability,  at  least  for  those 
selling  the  majority  of  the  milk  who  are 
paying  the  higher  prices  for  their  milk 
supplies,  and  is  therefore  substantiating 
evidence  of  the  need  for  regulation  at 
this  time. 

The  Middle  Atlantic  marketing  area 
as  herein  adopted  includes  the  State  of 
Delaware,  the  State  of  Maryland  (ex¬ 
cept  Washington,  Garrett  and  Allegany 
Counties),  northern  Virginia,  southeast¬ 
ern  Pennsylvania,  southern  New  Jersey 
and  the  District  of  Columbia.  As  previ¬ 
ously  stated,  handlers  and  distributors 
throughout  the  area  compete  with  each 
other  for  Class  I  sales  and  in  procure¬ 
ment  of  milk.  Approximately  8,900  pro¬ 
ducers  variously  located  in  the  States  of 
Delaware,  Maryland,  Pennsylvania,  New 
Jersey,  Virginia  and  West  Virginia  regu¬ 
larly  supply  milk  for  the  entire  market 
to  be  regulated.  Milk  moves  throughout 
the  market  daily  in  interstate  commerce, 
or  in  a  manner  which  burdens,  obstructs 
or  affects  interstate  commerce  in  milk  or 
its  products. 

In  view  of  the  above  considerations, 
all  remaining  unregulated  territory  in 
the  State  of  Delaware  should  be  added  to 
the  defined  marketing  area  of  the  merged 
order. 

A  uniform  price  plan  applicable  to  all 
handlers  buying  milk  for  sale  in  the  ex¬ 
panded  area  will  stabilize  and  improve 


marketing  conditions  in  such  area.  Reg. 
ulation  will  effectuate  the  declared 
policy  of  the  Act  by  providing  for: 

(1)  The  establishment  of  uniform 
prices  to  handlers  for  milk  received  from 
producers  according  to  a  classified  price 
plan  based  upon  the  utilization  made 
of  the  milk; 

(2)  An  impartial  audit  of  handlers' 
records  to  verify  the  payments  of  re¬ 
quired  prices;  and 

(3)  A  system  for  verifying  the  accu¬ 
racy  of  weights  and  butterfat  content  of 
the  milk  purchases;  and 

(4)  Uniform  returns  to  producers  sup¬ 
plying  the  market  based  upon  an  equit¬ 
able  sharing  among  all  producers  sup¬ 
plying  the  expanded  market  of  the  lower 
returns  for  the  sale  of  reserve  milk  which 
cannot  be  marketed  as  Class  I  milk. 

2.  Terms  and  provisions  of  the  order. 
The  terms  and  provisions  of  the  existing 
Delaware  Valley,  Upper  Chesapeake  Bay, 
and  Washington,  D.C.,  orders  are  essen¬ 
tially  similar  and,  in  large  part,  identi¬ 
cal.  Because  the  Delaware  Valley  order 
was  most  recently  reviewed  (April  1967) 
in  its  entirely  (33  F.R.  5876),  the  CFR 
Part  1004  of  Title  7  is  retained  for  the 
consolidated  order  and  the  several  order 
provisions  are  set  forth  in  the  format  of 
that  order.  When  the  merger  is  effected, 
Parts  1003  and  1016  of  Title  7  Wash¬ 
ington,  D.C.  Order  No.  3  and  Upper 
Chesapeake  Bay  Order  No.  16),  respec¬ 
tively,  will  be  superseded. 

From  a  careful  review  of  the  evidence 
of  the  hearing,  it  is  concluded  that  order 
provisions  which  are  substantially  iden¬ 
tical  in  the  three  respective  orders  and 
for  which  no  proposed  changes  were  of¬ 
fered  are  equally  suitable  for  the  com¬ 
bined  order  covering  the  merged  and 
extended  marketing  area  and  they  are 
adopted  for  the  identical  reasons  ad¬ 
vanced  in  the  decisions  adopting  such 
provisions  in  the  respective  orders. 

All  Federal  milk  orders,  including  the 
three  here  being  considered,  were 
amended  January  1, 1970  (34  F.R.  18603), 
with  respect  to  matters  relating  to  the 
classification  and  pricing  of  filled  milk 
pursuant  to  a  decision  of  the  Assistant 
Secretary  issued  October  13,  1969  (34 
F.R.  16881). 

The  findings  and  conclusions  of  that 
decision  which  were  officially  noticed  at 
the  hearing  as  they  relate  to  the  three 
separate  orders  are  equally  pertinent  and 
applicable  to  the  merged  and  extended 
order.  Such  findings  and  conclusions  are 
adopted  as  a  part  of  this  decision  as  if 
set  forth  in  full  herein. 

2(a).  Milk  to  be  priced  and  pooled. 
Some  revision  is  necessary  to  certain 
definitions,  essentially  common  to  the 
three  orders,  which  specify  what  milk  and 
which  persons  would  be  subject  to  full 
regulation.  The  definitions  involved  de¬ 
scribed  the  categories  of  persons,  plants, 
and  milk  products  to  which  the  appli¬ 
cable  provisions  of  the  order  relate. 

It  is  essential  to  the  operation  of  a 
market  pool  that  minimum  plant  per¬ 
formance  requirements  be  established  to 
distinguish  between  those  plants  sub¬ 
stantially  associated  with  the  fluid  mar¬ 
ket  and  those  which  do  not  serve  the 
market  in  a  way,  or  to  a  degree,  that 
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warrants  their  sharing  (by  being  in¬ 
cluded  in  the  market  pool)  in  the  market 
utilization  of  Class  I  milk.  Such  stand¬ 
ards  also  facilitate  an  equitable  applica¬ 
tion  of  regulation  on  handlers  who  have 
only  a  minor  proportion  of  their  dis¬ 
tribution  in  the  regulated  market. 

The  several  plant  definitions  included 
in  the  order  prescribe  the  minimum  per¬ 
formance  standards  for  pooling  and 
categorize  plants  which  do  not  meet 
these  standards.  Any  plant,  wherever  lo¬ 
cated,  may  become  a  pool  plant  by  meet¬ 
ing  the  prescribed  market  performance 
standards.  The  dairy  farmers  regularly 
delivering  thereto  will  be  accorded  pro¬ 
ducer  status  and  share  in  the  distribu¬ 
tion  of  proceeds  from  the  milk  sales  of 
all  handlers. 

Plant  definition.  Each  of  the  orders 
now  contains  an  essentially  identical 
“plant”  definition  although  the  respec¬ 
tive  definitions  are  structured  somewhat 
differently.  Fundamentally,  a  facility,  to 
qualify  as  a  plant,  must  in  one  way  or 
another  actually  process  and/or  package 
milk  or  milk  products.  Each  of  the  orders 
make  clear  that  a  facility  used  only  for 
transfer  of  milk  from  one  vehicle  to 
another  is  not  a  plant.  The  Delaware 
Valley  order,  in  addition,  specifically  ex¬ 
cludes  a  separate  facility  used  only  as  a 
distribution  depot  for  fluid  milk  products 
in  transit  for  route  disposition. 

The  plant  definition  under  the  Dela¬ 
ware  Valley  order,  because  of  its  greater 
specificity  and  hence  clarity,  is  con¬ 
cluded  to  be  most  appropriate  for  the 
merged  order.  Proponents  generally  sup¬ 
ported  this  definition  but  in  addition 
proposed  a  modification  which  would  in¬ 
clude,  as  a  plant,  a  transfer  station  if 
such  station  had  actual  storage  facilities. 

It  is  not  apparent  what  advantage 
would  accrue  from  such  a  modification. 
The  mere  existence  of  storage  facilities 
could  have  no  pertinence  to  a  plant  defi¬ 
nition  if  such  facilities  are  not  actually 
utilized.  Any  handler  operating  a  transfer 
station  with  storage  facilities  could,  if 
he  did  not  wish  it  to  acquire  plant  status, 
simply  remove  such  storage  facilities,  or 
in  the  alternative,  establish  a  different 
transfer  point.  Either  procedure  would  be 
equally  effective  in  defeating  the  intent 
of  proponent’s  proposed  modification. 
Since  the  modification  could  serve  no 
useful  purpose,  the  proposal  is  denied. 

Pool  plant.  As  a  condition  for  pooling, 
a  plant  with  route  disposition  in  the 
marketing  area  (a  distributing  plant) 
should  be  required  to  have  not  less  than 
50  percent  of  its  dairy  farmer  receipts, 
including  milk  diverted  to  other  plants 
and  milk  received  from  a  cooperative  as¬ 
sociation  acting  as  a  handler  on  farm 
bulk  tank  milk,  disposed  of  as  Class  I 
milk  during  the  month  and  at  least  10 
percent  of  such  receipts  disposed  of  as 
route  disposition  in  the  marketing  area. 

A  plant  which  has  no  direct  dairy 
farmer  receipts  should  be  provided  pool¬ 
ing  status  if  it  meets  such  minimum  per¬ 
formance  standards  with  respect  to  over¬ 
all  milk  receipts. 

In  its  initial  proposal,  proponent  for 
the  merged  order  proposed  that  a  dis¬ 
tributing  plant  be  qualified  as  a  pool 
plant  during  the  months  of  September 


through  February  only  if  at  least  60  per¬ 
cent  of  the  receipts  associated  therewith 
were  disposed  of  as  Class  I  milk,  and  dur¬ 
ing  the  months  of  March  through  August 
only  if  at  least  55  percent  of  its  receipts 
were  so  disposed,  with  the  additional 
condition  in  any  month  that  at  least  10 
percent  of  such  receipts  must  have  been 
disposed  of  oft  routes  in  the  marketing 
area. 

In  its  posthearing  brief,  proponent 
modified  its  proposal  with  respect  to  the 
seasonal  percentage  requirements,  re¬ 
questing  that  such  standards  be  set  at  55 
and  50  percent,  respectively,  in  lieu  of  the 
60  and  55  percent  figures  initially 
proposed. 

Presently,  a  plant  to  qualify  as  a  pool 
distributing  plant  under  Order  4  must 
dispose  of  at  least  50  percent  of  its  dairy 
farmer  receipts  (45  percent  in  the 
months  of  March  through  August)  dur¬ 
ing  the  month  as  fluid  milk  on  routes 
and  have  10  percent  of  such  receipts  dis¬ 
posed  of  on  routes  in  the  marketing  area. 

Both  orders  Nos.  3  and  16  require  that 
at  least  50  percent  of  a  distributing 
plant’s  receipts  be  disposed  of  as  Class  I 
milk  during  the  month  and  this  applies 
for  each  month  of  the  year.  Also,  at  least 
10  percent  of  the  distributing  plant’s 
receipts  must  be  disposed  of  as  Class  I 
sales  on  routes  within  the  marketing 
area. 

Proponent  indicated  that  its  proposed 
higher  performance  standards  (55  per¬ 
cent  and  50  percent)  would  insure  the 
continued  pooling  of  the  milk  supply 
which  has  historically  been  associated 
with  the  respective  markets  and  at  the 
same  time  would  be  effective  in  main¬ 
taining  the  combined  market’s  overall 
Class  I  utilization  percentage. 

The  50  percent  overall  Class  I  utili¬ 
zation  standard  has  accommodated  the 
pooling  of  all  distributing  plants  asso¬ 
ciated  with  the  Washington,  D.C.,  and 
Upper  Chesapeake  Bay  markets.  While 
it  is  slightly  higher  than  that  currently 
provided  under  the  Delaware  Valley 
order  <45  percent  March  through  August 
and  50  percent  September  through  Feb¬ 
ruary)  the  fact  that  the  percentage  is 
expressed  in  terms  of  Class  I  utilization 
rather  than  route  disposition  minimizes 
the  possible  impact  of  such  change.  Ac¬ 
cordingly,  such  performance  standard 
is  concluded  to  be  appropriate  for  the 
merged  order.  Any  plant  which  had  at 
least  50  percent  of  its  dairy  farmer  re¬ 
ceipts  disposed  of  as  Class  I  milk  is  pri¬ 
marily  involved  in  the  fluid  milk 
business  and  if  at  least  10  percent  of 
such  receipts  is  disposed  of  on  routes  in 
the  marketing  area,  the  plant  is  suffi¬ 
ciently  identified  with  the  market  to 
require  participation  in  the  marketwide 
pool. 

For  reasons  later  set  forth  in  this  deci¬ 
sion,  a  cooperative  association  is  provided 
handler  status  with  respect  to  milk  of 
member  producers  which  it  causes  to  be 
diverted  to  a  nonpool  plant  for  its  ac¬ 
count.  Milk  so  diverted  is  deemed  to 
have  been  received  by  the  cooperative  at 
a  pool  plant  at  the  location  of  the  pool 
plant  from  which  such  milk  was  diverted 
but  is  priced  on  the  basis  of  the  prices 
applicable  at  the  location  of  the  plant  of 


physical  receipt.  It  is  intended  for  pur¬ 
pose  of  determining  the  pool  status  of 
any  plant,  that  milk  so  diverted,  as  well 
as  milk  diverted  for  the  account  of  the 
plant  operator,  shall  be  considered  as  a 
receipt  from  dairy  farmers  at  the  plant 
from  which  diverted.  Unless  this  is  done, 
it  would  be  possible  for  a  cooperative  to 
work  in  consort  with  a  proprietary  han¬ 
dler  and  associate  with  the  pool,  milk 
intended  solely  for  the  handler’s  unregu¬ 
lated  manufacturing  operations,  while  at 
the  same  time  insuring  the  pool  plant 
status  of  the  handler’s  distributing  plant 
by  acting  as  the  responsible  handler  on 
diverted  milk. 

The  pooling  provisions  should  insure 
pool  plant  status  for  any  distributing 
plant  which  receives  no  milk  from  dairy 
farmers  or  through  a  cooperative  asso¬ 
ciation  as  a  handler  on  bulk  tank  milk 
but  which  meets  the  prescribed  per¬ 
formance  standards  with  respect  to  its 
overall  receipts  from  other  plants. 

The  situation  supporting  this  proce¬ 
dure  was  reviewed  at  a  public  hearing 
held  for  the  Delaware  Valley  milk  order 
November  7-9,  1968.  The  findings  and 
conclusions  of  the  Deputy  Administrator, 
Regulatory  Programs,  relating  to  this 
and  other  matters  were  set  forth  in  his 
recommended  decision  of  April  18,  1969 
(34  F.R.  6788),  official  notice  of  which 
is  taken. 

The  findings  and  conclusions  concern¬ 
ing  this  matter  as  set  forth  in  that  deci¬ 
sion  are  equally  pertinent  with  respect 
to  the  current  marketing  situation  in  the 
combined  market,  and  are  adopted  as  a 
part  of  these  findings  as  follows: 

*  *  *  a  distributing  plant  which  receives 
all  its  milk  supply  through  a  supply  plant 
may  not  acquire  pooling  status  under  the 
terms  of  the  present  order  even  though  such 
distributing  plant  may  be  the  means  by 
which  the  supply  plant  acquires  its  pooling 
status.  Transfers  from  such  a  nonpool  dis¬ 
tributing  plant,  either  in  bulk  or  packaged 
form,  to  a  pool  distributing  plant,  are  as¬ 
signed  pro  rata  to  classes  of  use  as  an  other 
source  receipt  as  such  pool  distributing  plant. 
Proponent  pointed  out  the  possibility  that 
under  the  present  provisions  such  milk  as¬ 
signed  to  Class  I  could  be  subjected  to  a 
pool  payment  as  the  difference  between  the 
Class  I  price  and  the  market  blended  price 
regardless  of  the  fact  that  such  milk  might 
have  been  fully  accounted  for  at  the  originat¬ 
ing  supply  plant  as  Class  X  milk. 

Proponent  pointed  out  that  such  account¬ 
ing  with  respect  to  receipts  from  a  nonpool 
plant  which  receives  all  its  milk  from  pool 
supply  plants  can  reduce  the  amount  of  sup¬ 
ply  plant  milk  which  is  assigned  to  Class  I. 
and  hence  the  amount  of  milk  on  which 
the  cooperative  can  recover  hauling  costs. 
Proponent  suggested,  also,  that  custom  bot¬ 
tling  is  becoming  an  ever-increasing  market¬ 
ing  practice,  a  pool  distributing  plant  having 
an  increasing  custom  bottling  operation 
might  at  some  stage  be  forced  into  nonpool 
status  even  though  as  much  as  99  percent 
of  its  milk  might  be  packaged  for  distribu¬ 
tion  as  Class  I  milk  in  the  marketing  area. 
This  could  occur  simply  because  the  plant 
met  neither  the  50  percent  present  route 
disposition  requirement  for  distributing 
plants  nor  the  50  percent  shipping  require¬ 
ment  for  supply  plants. 

To  insure  continuing  equitable  treat¬ 
ment  of  its  supply  plant  milk,  the  coopera¬ 
tive,  in  certain  instances  where  it  is  the  sole 
supplier,  is  moving  one  load  of  producer 
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milk  directly  from  the  farm  to  a  bottling 
plant  on  at  least  1  day  during  the  month 
to  maintain  such  plant's  continuing  status 
as  a  pool  distributing  plant.  This  procedure, 
proponent  contended.  Is  uneconomic  and 
the  consequence  of  the  inadvertent  missing 
of  a  shipment  in  any  month  could  be  such 
as  to  impose  an  unreasonable  penalty  •  *  * 

Under  many  Federal  orders,  a  distributing 
plant  is  pooled  on  the  basis  of  meeting  speci¬ 
fied  Class  I  disposition  percentages  with  re¬ 
spect  to  Its  total  milk  receipts.  However,  in 
an  effort  to  avoid  certain  problems  which 
can  result  from  interdependent  pooling  re¬ 
quirements.  the  pooling  standards  under  this 
order  were  adopted  in  terms  of  specified  dis¬ 
position  percentages  with  respect  to  receipts 
from  dairy  farmers  only.  Since  the  order 
contains  provisions  intended  to  assure  the 
appropriate  pricing  of  all  milk  disposed  ofi 
for  fluid  use  in  the  regulated  market  it  was 
not  considered  necessary  to  provide  pooling 
status  for  a  distributing  plant  receiving  all 
its  milk  from  other  plants. 

Under  the  terms  of  the  order  (Delaware 
Valley  |  a  distributing  plant  receiving  all 
milk  from  other  plants  is  treated  as  a  par¬ 
tially  regulated  plant  and  as  such  is  charged 
only  for  its  Class  I  route  sales  in  the  market¬ 
ing  area.  A  transfer  from  such  a  plant  to  a- 
pool  plant  is  treated  as  a  receipt  of  other 
source  milk  and  is  allocated  pro  rata  to  the 
utilization  at  the  transferee  plant.  On  any 
such  milk  allocated  to  Class  I  the  operator 
of  the  pool  plant  is  required  to  make  a  pool 
payment  of  the  difference  between  the  Class 
I  and  market  uniform  prices 

Such  treatment  would  be  appropriate 
under  usual  circumstances  since  partially 
regulated  distributing  plants  normally  have 
the  preponderance  of  their  disposition  out¬ 
side  the  regulated  market  and  receive  their 
milk  directly  from  dairy  farmers  in  com¬ 
petition  with  the  producers  supplying  fully 
regulated  handlers. 

The  situation  here  confronting  us  is 
uniquely  different  in  that  a  distribution 
plant  is  receiving  essentially  its  entire  milk 
supply  from  a  pool  supply  plant  and  almost 
its  entire  output  of  milk  is  disposed  of  in 
the  regulated  market  either  directly  on 
routes  or  through  other  plants. 

Proponent’s  basic  objectives  are  to  insure 
the  continued  pooling  of  its  supply  plant 
milk  and  at  the  same  time  to  recover  to  the 
fullest  extent  possible,  through  a  Class  I 
classification,  transportation  cost  involved 
in  moving  its  milk  to  the  central  market. 

There  are  clearly  advantages  in  the  appli¬ 
cation  of  regulation  to  have  any  distributing 
plant  substantially  associated  with  the  local 
fluid  market  fully  regulated  even  though 
such  plant  has  no  direct  dairy  farmer  re¬ 
ceipts.  In  the  case  of  a  partially  regulated 
plant  buying  milk  only  from  pool  supply 
plants  operated  by  cooperative  associations, 
there  is  no  effective  means  of  insuring  pay¬ 
ment  to  such  cooperative  association  of  the 
prescribed  minimum  order  prices.  Conse¬ 
quently,  the  cooperative  could  be  the  un¬ 
fortunate  victim  of  underpayment  on  the 
part  of  the  operator  of  the  partially  regulated 
plant. 

In  the  case  at  issue  the  cooperative  has 
acted  to  insure  full  regulation  of  its  buyer 
handler.  Under  the  circumstances,  there  is  no 
apparent  reason  why  the  proposal  should  not 
be  implemented  *  *  * 

It  is  concluded  that  an  additional  al¬ 
ternative  pooling  standard  for  distrib¬ 
uting  plants  should  be  adopted  in  the 
combined  order  which  will  reflect  the 
same  overall  utilization  and  performance 
requirements  with  respect  to  the  plant’s 
total  milk  receipts  from  other  plants  as 
are  required  with  respect  to  those  of 


plants  which  receive  milk  directly  from 
dairy  farmers. 

Provision  is  made  in  each  of  the  three 
orders  and  should  likewise  be  adopted 
for  the  combined  order  for  the  applica¬ 
tion  of  “partial”  regulation  to  plants 
having  a  lesser  association  than  that  re¬ 
quired  for  pooling.  Limited  quantities  of 
Class  I  milk  may  be  sold  within  the  regu¬ 
lated  marketing  area  from  plants  not 
under  any  Federal  order.  There  is,  of 
course,  no  way  to  treat  such  unregulated 
milk  uniformly  with  regulated  milk  other 
than  to  regulate  it  fully.  Nevertheless,  it 
is  concluded  that  in  present  circum¬ 
stances  such  provision  for  partial  regu¬ 
lation  will  not  jeopardize  marketing  con¬ 
ditions  within  the  regulated  marketing 
area. 

Offical  notice  was  taken  at  the  hearing 
of  the  Assistant  Secretary’s  June  19, 
1964,  decision  (29  F.R.  9002)  supporting 
the  amendments  to  76  orders,  in  which 
the  matter  of  partial  regulation  was  dis¬ 
cussed.  The  decision,  as  it  relates  to  an 
unregulated  plant  having  some  Class  I 
distribution  in  the  marketing  area,  is  ap¬ 
propriate  under  current  conditions  in  the 
proposed  marketing  area  and  is  adopted 
as  a  part  of  this  decision  as  if  set  forth  in 
full  herein. 

The  operator  of  any  partially  regu¬ 
lated  distributing  plant  would  be  af¬ 
forded  the  options  of:  (1)  Paying  an 
amount  equal  to  the  difference  between 
the  Class  I  price  and  the  uniform  price 
with  respect  to  all  Class  I  sales  made  in 
the  marketing  area:  (2)  purchasing  at 
the  Class  I  price  under  any  Federal  order 
sufficient  Class  I  milk  to  cover  his  lim¬ 
ited  disposition  within  the  marketing 
area:  or  <3)  paying  his  dairy  farmers 
not  less  than  the  value  of  all  their  milk 
computed  on  the  basis  of  the  classifica¬ 
tion  and  pricing  provisions  of  the  order 
(the  latter  representing  an  amount  equal 
to  the  order  obligation  for  milk  which  is 
imposed  on  fully  regulated  handlers) . 

While  all  fluid  sales  of  the  partially 
regulated  plant  would  not  necessarily  be 
priced  on  the  same  basis  as  fully  regu¬ 
lated  milk,  the  provisions  described  are, 
however,  adequate  under  most  circum¬ 
stances  to  prevent  sales  of  milk  not  fully 
regulated  (pooled)  from  adversely  af¬ 
fecting  the  operation  of  the  order.  They 
should  be  adopted  in  this  order  to  com¬ 
plement  the  pooling  requirements  on 
fully  regulated  plants  adopted  herein. 

“Supply"  plants  are  the  second  cate¬ 
gory  of  plants  for  which  standards  for 
pooling  must  be  provided.  While  the 
preponderance  of  handlers  on  the  Mid¬ 
dle  Atlantic  market  receive  all  their 
milk  directly  from  producers,  there  are 
a  number  of  supply  plants  which  have 
been  supplying  milk  to  distributing 
plants  in  the  Delaware  Valley  area  in 
particular.  In  addition,  from  time  to  time, 
supplemental  supplies  are  secured  from 
plants  not  regularly  associated  with  the 
market. 

A  supply  plant  should  be  fully  regu¬ 
lated  in  any  month  during  the  period 
of  September  through  February  in  which 
at  least  50  percent  and  in  any  month 
during  the  period  of  March  through 
August  in  which  at  least  40  percent  of 
its  dairy  farmer  receipts  are  moved  as 


fluid  milk  products  to  a  plant(s)  which 
meets  the  pool  distributing  plant  stand¬ 
ards  with  respect  to  its  total  milk  receipts. 

The  lower  percentage  standard  for  the 
March-August  period  appropriately  rec¬ 
ognizes  that  the  demand  for  the  supply 
plant  milk  is  less  during  the  months  of 
generally  flush  production  than  during 
the  other  months  of  the  year. 

A  supply  plant  meeting  these  shipping 
requirements  nevertheless  should  not 
qualify  as  a  pool  plant  in  any  month  in 
which  a  greater  proportion  of  its  quali¬ 
fying  shipments  are  made  to  a  plant 
regulated  under  another  Federal  order 
than  to  a  plant(s)  regulated  under  the 
order  here  adopted. 

A  supply  plant,  the  milk  supply  from 
which  is  needed  in  the  short  production 
months,  is  an  integral  part  of  the  mar¬ 
keting  supply.  To  avoid  uneconomic 
movement  of  milk,  therefore,  provision 
is  made  whereby  a  supply  plant  that  was 
a  pool  plant  under  this  part  (or  under 
any  of  the  currently  separate  Orders  No. 
3,  No.  4  or  No.  16)  each  of  the  immedi¬ 
ately  preceding  months  of  September 
through  February  will  retain  such  pool¬ 
ing  status  during  each  of  the  following 
months  of  March  through  August.  This 
will  provide  producer  status  for  dairy 
farmers  shipping  to  plants  which  are 
thus  recognized  as  regular  suppliers  of 
the  market. 

A  plant  should  be  permitted  to  with¬ 
draw  from  pool  status,  however,  at  the 
operator’s  option  in  any  of  the  months  of 
March  through  August  in  which  it  does 
not  meet  the  current  shipping  require¬ 
ments  for  a  pool  supply  plant.  In  such 
case,  it  could  again  acquire  pooling  status 
only  by  meeting  the  current  shipping 
requirements. 

To  protect  the  integrity  of  regulation, 
a  plant  eligible  for  automatic  pooling 
status  during  the  flush  months  of  March 
through  August  should  be  canceled  ef¬ 
fective  the  first  day  of  any  month  in 
which  another  supply  plant  is  qualified 
for  pooling  through  shipments  of  fluid 
milk  products  to  the  same  distributing 
plant(s)  through  which  such  automatic 
pooling  status  was  accomplished. 

The  provisions  described  above  relat¬ 
ing  to  the  qualification  standards  for 
supply  pool  plant  status  are  currently 
provided  for  under  the  Delaware  Valley 
order  and  their  adoption  under  the  com¬ 
bined  order  is  equally  appropriate. 

There  are  presently  four  reserve 
processing  plants  in  the  combined  mar¬ 
ket  which  have  been  pooled  under  one 
or  the  other  of  the  separate  orders  un¬ 
der  special  provisions  adopted  to  insure 
their  continued  pooling.  In  each  case, 
the  plant  in  question  historically  has 
been  an  intricate  part  of  the  regulated 
market,  primarily  as  an  outlet  for  the 
market’s  reserve  supplies.  None  of  these 
plants,  however,  could  now  be  expected 
to  meet  even  minimal  shipping 
standards. 

Each  of  two  such  plants  associated 
with  the  Delaware  Valley  market  have 
been  pooled  In  conjunction  with  the 
operator’s  (handler’s)  distributing  plant 
under  a  system  pooling  arrangement  in 
which  the  combined  operation  of  the  re¬ 
serve  plant  and  the  distributing  plant 
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has  qualified  both  plants  under  the  pool¬ 
ing  standards  for  distributing  plants. 
A  reserve  processing  plant  under  the 
Upper  Chesapeake  Bay  order  and  a  simi¬ 
lar  plant  associated  with  the  Washing¬ 
ton,  D.C.,  order  each  have  held  pooling 
status  under  its  respective  order  through 
a  provision  which  prescribed  the  mini¬ 
mum  association  for  such  a  plant  for 
such  status,  adopted  to  cover  that  par¬ 
ticular  operation.  Such  provision,  of 
course,  also  would  have  pooled  any  other 
plant  meeting  the  prescribed  require¬ 
ments. 

While  it  is  not  essential  that  a  reserve 
processing  plant,  per  se,  hold  pool  plant 
status  under  this  order  for  the  purpose  of 
handling  the  market’s  reserve  supply, 
more  orderly  marketing  and  efficiency  of 
handling  will  prevail  if  continuing  pool 
status  is  provided  for  these  plants  which 
have  long  held  such  status  under  the 
several  orders. 

For  three  of  these  plants  a  provision 
(partial  system  pooling)  essentially 
similar  to  that  presently  contained  in 
the  Delaware  Valley  order  would  reason¬ 
ably  accommodate  the  situation.  How¬ 
ever,  certain  safeguards  must  be  taken 
to  insure  that  handlers  are  not  encour¬ 
aged  to  develop  additional  milk  supplies 
solely  for  manufacturing  uses.  Thus,  such 
pooling  procedures  should  be  made  avail¬ 
able  to  a  multiple-plant  handler  only 
with  respect  to  his  reserve  processing 
plant  operation  which  was  a  qualified 
pool  plant  under  the  Delaware  Valley, 
Upper  Chesapeake  Bay  or  Washington, 
D.C.,  order  in  each  of  the  12  months  im¬ 
mediately  preceding  the  effective  date  of 
the  combined  order  adopted  herein  and 
only  if  the  handler  files  with  the  market 
administrator  prior  to  such  effective  date, 
his  written  request  for  continued  pool 
plant  status  for  such  plant. 

Under  the  provision  herein  adopted, 
the  reserve  processing  plant  would  con¬ 
tinue  to  hold  pool  plants  status  in  each 
consecutive  succeeding  month  in  which 
it,  in  combination  with  a  pool  distribut¬ 
ing  plant,  operated  by  the  same  handler 
meets  the  performance  standards  of  a 
pool  distributing  plant  as  set  forth  in 
§  1004.8(a). 

A  handler  operating  a  reserve  process¬ 
ing  plant,  which  has  been  system  pooled 
with  such  handler’s  distributing  plant 
located  in  Philadelphia,  also  operates  a 
distributing  plant  located  in  Baltimore. 
If  the  system  pooling  were  extended  to 
cover  the  three  plants  (the  manufactur¬ 
ing  plant  and  the  two  distributing 
plants)  the  handler  conceivably  could 
substantially  expand  his  manufacturing 
operation  and  still  have  assurance  of 
continuing  pooling  status  for  such  plant. 
The  plant  is  being  provided  pool  status 
to  insure  its  availability  to  assist  in  han¬ 
dling  the  reserve  milk  supply  of  the  mar¬ 
ket.  If  the  handler  were  able  by  virtue 
of  system  pooling  to  further  expand  his 
milk  supply  for  such  plant,  the  facility 
might  not  be  available  to  handle  reserve 
milk  from  other  handlers.  It  would  be  in¬ 
appropriate  therefore  to  further  extend 
the  system  pooling  beyond  a  two-plant 
system. 

As  previously  noted,  the  accommoda¬ 
tion  for  pooling  manufacturing  plants 
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as  herein  provided  is  designed  to  cover 
the  several  reserve  milk  processing  oper¬ 
ations  which  have  had  long-standing 
association  with  the  fluid  milk  market. 
However,  if  a  handler  should  fail  to  qual¬ 
ify  such  an  operation  in  any  month,  he 
appropriately  should  forfeit  his  right  for 
system  pooling  such  plant  thereafter.  In 
that  event,  the  plant  could  again  acquire 
and  maintain  pool  plant  status  under  the 
combined  order  only  if  it  were  to  meet 
the  individual  plant  performance  stand¬ 
ards  for  pooling. 

The  opportunity  for  system  pooling 
also  should  not  be  available  to  any  re¬ 
serve  processing  plant  if  the  operator 
operates  any  other  plant  which  is  used  to 
qualify  a  supply  plant  for  pooling,  or  if 
the  reserve  processing  plant  meets  the 
pooling  requirements  of  another  Fed¬ 
eral  order. 

Because  the  plants  here  being  con¬ 
sidered,  as  well  as  a  reserve  processing 
plant  operated  by  a  cooperative  associa¬ 
tion  as  discussed  immediately  following, 
would  not  ordinarily  ship  milk  to  other 
pool  plants,  it  is  possible  that  milk  could 
be  received  at  such  plant(s)  from  dairy 
farmers  which  does  not  meet  the  quality 
requirements  for  disposition  in  the  mar¬ 
keting  area  as  fluid  milk.  As  a  further 
condition  of  pooling,  therefore,  it  is  nec¬ 
essary  that  the  handler,  in  filing  his  re¬ 
ports  pursuant  to  §  1004.30,  be  required 
to  notify  the  market  administrator  each 
month  of  any  such  receipts.  Such  milk 
should  not  acquire  pooling  status,  but 
should  be  considered  as  milk  received 
from  a  “dairy  farmer  for  other  markets’’ 
and  assigned  to  Class  II  disposition  for 
reasons  later  set  forth  in  these  findings. 

Provision  also  should  be  made  whereby 
pool  plant  status  is  accorded  any  reserve 
processing  plant  which  is  operated  by  a 
cooperative  association  if  the  milk  of  at 
least  70  percent  of  its  member  milk  is 
received  throughout  the  month  at  other 
pool  plants,  including  the  milk  of  such 
producers  which  is  delivered  to  the  pool 
plants  by  the  cooperative  association  act¬ 
ing  as  a  handler  on  bulk  tank  milk.  A 
similar  provision  in  the  Washington, 
D.C.,  order  presently  is  the  basis  for  the 
pooling  of  a  plant  located  in  Laurel,  Md., 
and  operated  by  the  Maryland  and  Vir¬ 
ginia  Milk  Producers  Association,  the 
only  member  cooperative  of  the  Penn- 
marva  Federation  which  owns  plant 
facilities. 

A  substantial  volume  of  the  milk  on 
the  combined  market  is  moved  by  coop¬ 
eratives  from  the  farms  of  member  pro¬ 
ducers  directly  to  their  buyers  in  amounts 
required  for  Class  I  use.  Much  of  the 
milk  on  the  market  not  so  needed,  and 
for  which  there  is  no  other  Class  I  out¬ 
let  available,  is  moved  to  the  Laurel 
plant  for  processing.  Other  cooperatives, 
as  well  as  proprietary  handlers,  also 
utilize  the  Laurel  facilities  as  an  outlet 
for  their  reserve  milk  supplies. 

The  nature  of  the  operations  of  this 
plant,  which  performs  a  necessary  bal¬ 
ancing  function  in  the  market,  would  not 
result  in  pool  status  under  the  standards 
here  provided  for  the  pooling  of  distrib¬ 
uting  or  supply  plants,  or  for  the  system 
pooling  of  certain  other  reserve  process¬ 
ing  plants.  It  is  appropriate,  therefore. 
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that  the  Laurel  plant,  or  any  other  such 
cooperative-operated  plant  which  meets 
the  performance  requirements  herein  set 
forth  for  such  a  plant  be  accorded  pool¬ 
ing  status  under  the  combined  order. 
Such  performance  standards  describe  a 
particular  operation  in  the  combined 
market  and  will  implement  orderly 
marketing  by  accommodating  the  pool¬ 
ing  of  all  of  the  milk  regularly  associated 
with  the  market. 

The  pooling  standards  herein  adopted 
covering  the  various  plant  operations  are 
reasonable  and  appropriate  under  cur¬ 
rent  conditions  in  the  combined  market¬ 
ing  area.  Generally,  they  are  similar  to 
those  included  in  the  three  current  orders 
and  will  provide  for  the  regulation  of  all 
of  the  plants  presently  regulated  under 
one  or  the  other  of  the  three  orders.  In 
conjunction  with  other  provisions  of  the 
order,  such  standards  will  enable  the 
dairy  farmers  associated  with  qualified 
plants  to  share  in  the  equalization  pool 
throughout  the  year  and  thus  will  help 
to  insure  orderly  and  stable  marketing 
conditions  throughout  the  area. 

The  order  proponent  proposed  an  ad¬ 
ditional  pooling  standard  for  supply 
plants  and  certain  additional  provisions 
to  the  “dairy  farmer  for  other  markets’’ 
definition,  principally  for  the  purpose  of 
deterring  the  shifting  of  plants  and/or 
dairy  farmers  in  and  out  of  the  market 
for  the  purpose  of  exploiting  the  “base- 
excess’’  payment  plan.  Under  their  pro¬ 
posal,  a  supply  plant  which  was  a 
nonpool  plant  in  any  of  the  months  of 
August  through  November  could  not  ac¬ 
quire  pooling  status  in  any  of  the  sub¬ 
sequent  months  of  March  through  June 
in  which  it  was  owned  by  the  same  han¬ 
dler,  an  affiliate  of  the  handler,  or  by 
any  person  who  controls  or  is  controlled 
by  the  handler. 

Similarly,  a  dairy  farmer  whose  milk 
was  received  as  other  than  producer 
milk  during  any  of  the  months  of  Sep¬ 
tember  through  February  by  a  handler, 
affiliate,  or  person  controlling  or  con¬ 
trolled  by  such  handler  could  not  acquire 
producer  status  in  the  following  months 
of  March  through  August  in  which  his 
milk  was  received  by  the  handler  at  a 
pool  plant,  unless  such  handler  could 
substantiate  that  not  less  than  120  days 
of  the  dairy  farmer’s  production  was  re¬ 
ceived  as  producer  milk  during  the  pre-- 
ceding  September-February  period,  or 
that  all  of  the  handler’s  receipts  from 
such  dairy  farmer  as  other  than  producer 
milk  during  the  September  through  Feb¬ 
ruary  period  was  neither  approved  for 
fluid  disposition  nor  disposed  of  for  fluid 
consumption. 

The  present  incentive  for  a  handler  to 
shift  regulation  of  his  plant  seasonally 
and  for  producers  to  shift  between  Dela¬ 
ware  Valley  and  New  York-New  Jersey 
stems  chiefly  from  the  flexibility  pro¬ 
vided  in  the  order  for  acquiring  and 
transferring  bases. 

Producer  proponents  recognized  this 
problem  in  the  structuring  of  the  base 
plan  provisions  which  they  proposed  for 
incorporation  in  the  combined  order.  The 
proponent  witness  stated  on  the  record 
that  if  their  proposed  base  plan  were 
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adopted,  the  problem  they  sought  to  al¬ 
leviate  would  largely  be  eliminated. 

In  large  part,  the  provisions  of  pro¬ 
ponent’s  proposed  base  plan  are  adopted 
for  the  combined  order.  Under  such  pro¬ 
visions,  a  base  may  be  transferred  only 
in  its  entirety  to  another  dairy  farmer 
and  only  upon  death  of  the  baseholder 
or  the  discontinuance  of  milk  produc¬ 
tion  of  such  baseholder  because  of  mili¬ 
tary  service. 

This  procedure  should  minimize  the 
incentive  for  a  plant  to  shift  regulation 
seasonally  from  Order  2  (or  from  the 
New  England  order  markets,  which  em¬ 
ploy  the  “Louisville”  plan)  to  the  com¬ 
bined  order  and  vice  versa. 

It  is  concluded  in  light  of  the  consid¬ 
erations  set  forth  herein  that  the  addi¬ 
tional  provisions  in  the  “dairy  farmer 
for  other  markets”  definition  proposed 
are  not  necessary.  Neither  is  there  need 
for  a  provision  denying  pooling  status 
to  a  supply  plant  during  flush  months  of 
production  if  the  plant  was  a- nonpool 
plant  in  any  of  the  preceding  short 
production  months.  The  terms  of  the 
combined  order  here  adopted  will  insure 
an  equitable  sharing  among  those  pro¬ 
ducers  associated  with  the  market  of  the 
total  proceeds  from  the  sale  of  their  milk 
and,  accordingly,  additional  conditions 
for  pooling  are  not  needed. 

Each  of  the  respective  orders  contains 
a  “dairy  farmer  for  other  markets”  def¬ 
inition  to  distinguish  those  dairy  farmers 
whose  milk,  under  certain  conditions, 
may  be  received  at  pool  plants,  but  which 
are  not  associated  with  the  market  to  a 
sufficient  degree  to  be  considered  a  part 
of  the  regular  milk  supply  and,  hence,  to 
acquire  producer  status. 

Under  the  terms  of  the  base  plan 
herein  adopted,  each  producer’s  base  will 
reflect  his  degree  of  association  with  the 
fluid  market.  Hence,  there  is  no  need  for 
a  “dairy  farmer  for  other  markets”  def¬ 
inition,  except  to  designate  those  dairy 
farmers  whose  milk  may  be  received  at 
reserve  processing  pool  plants  but  is  not 
qualified  for  disposition  as  fluid  milk  in 
the  marketing  area. 

Handler — The  impact  of  regulation 
under  an  order  is  primarily  on  handlers. 
The  handler  definition  identifies  those 
persons  from  whom  the  market  adminis¬ 
trator  must  receive  reports,  or  who  have 
financial  responsibility  for  payment  for 
milk  in  accordance  with  its  classified  use 
value. 

The  handler  definitions  under  the  re¬ 
spective  orders  are  essentially  similar. 
However,  to  implement  regulation  to  the 
fullest  extent  possible,  the  definition 
under  the  combined  order  should  be  suffi¬ 
ciently  broad  to  include  all  the  persons  to 
whom  handler  status  is  presently  ac¬ 
corded  under  any  of  the  individual 
orders.  These  include  the  following  per¬ 
sons  which  are  common  to  the  three 
orders:  (1)  The  operator  of  a  pool  plant; 
(2)  the  operator  of  a  partially  regulated 
distributing  plant;  (3)  the  operator  of 
another  order  plant:  (4)  a  cooperative 
association  with  respect  to  milk  which 
it  causes  to  be  diverted  to  a  nonpool 
plant:  (5>  a  cooperative  association  with 
respect  to  milk  which  it  causes  to  be  de¬ 
livered  to  a  pool  plant  in  a  bulk  tank 
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truck  owned  or  operated  by,  or  under  con¬ 
tract  to,  the  association,  unless  both  the 
cooperative  and  the  operator  of  pool 
plant  have  given  prior  notice  to  the  mar¬ 
ket  administrator  that  the  plant  operator 
intends  to  be  the  handler  for  such  milk 
and  is  purchasing  the  milk  on  the  basis 
of  farm  weights  determined  by  farm 
tank  bulk  calibrations  and  butterfat  tests 
based  on  samples  taken  at  the  farm;  and 
(6)  a  producer  handler.  In  addition,  the 
handler  definition  should  include  the 
operator  of  an  unregulated  supply  plant, 
a  governmental  agency  in  its  capacity  as 
an  operator  of  a  plant  disposing  of  fluid 
milk  products  on  routes  in  the  marketing 
area  and  any  other  person  who  by  pur¬ 
chase  or  direction  causes  milk  of  pro¬ 
ducers  to  be  picked  up  at  the  farm  and/or 
moved  to  a  pool  plant. 

The  handler  who  receives  milk  from 
producers  is  held  responsible  under  the 
terms  of  the  order  for  reporting  receipts 
and  utilization  of  such  milk  and  for 
proper  payment  to  producers  and  to  the 
pool.  To  implement  administration  of  the 
order  and  to  better  insure  payments  to 
producers,  financial  responsibility  for 
producer  milk  under  the  order  is  placed 
on  the  operator  of  the  pool  plant  where 
such  milk  is  received  or  determined  to 
have  been  received,  and  under  specified 
circumstances,  on  cooperative  associa¬ 
tions.  The  financial  status  of  such  per¬ 
sons  in  the  market  is  such  as  to  minimize 
the  possibility  of  nonpayment.  In  addi¬ 
tion,  in  the  event  of  nonpayment,  there  is 
reasonable  assurance  of  the  existence  of 
assets  from  which  monies  may  be 
recovered  through  appropriate  legal 
processes. 

An  other  order  plant  which  enters  the 
orbit  of  regulation  under  this  order  either 
through  route  disposition  or  by  shipment 
of  packaged  or  bulk  milk  is  partially  sub¬ 
ject  to  regulation  under  this  order.  It  is 
necessary  that  the  operator  of  such  a 
plant  have  handler  status  in  order  that 
the  market  administrator  may  require 
the  necessary  reports  to  determine  such 
plant’s  status  and  the  operator’s  obliga¬ 
tion,  if  any,  under  this  order. 

Inclusion  in  the  handler  definition  of 
any  person  operating  a  partially  regu¬ 
lated  distributing  plant  or  an  unregulated 
supply  plant,  as  well  as  a  producer 
handler,  is  necessary  in  order  that  the 
market  administrator  may  require  the 
necessary  reports  to  determine  the  con¬ 
tinuing  status  of  such  individuals  and  in 
the  case  of  distributing  plants,  the  ex¬ 
tent  of  the  obligations,  if  any,  to  the 
producer-settlement  fund. 

Under  the  marketwide  pool  arrange¬ 
ment  herein  provided,  it  is  intended  that 
ah  milk  which  has  established  a  substan¬ 
tial  and  bona  fide  association  with  the 
local  market  shall  participate  in  the 
equalization  pool.  The  handler  definition, 
therefore,  should  be  sufficiently  broad  as 
to  include  a  cooperative  association  with 
respect  to  producer  milk  diverted  to  a 
nonpool  plant  for  the  account  of  the 
association. 

Milk  not  needed  by  local  handlers  can 
generally  be  most  economically  handled 
by  movements  directly  from  the  farm  to 
the  ultimate  destination.  Unless  the  co¬ 
operative  is  permitted  to  be  the  handler 


on  such  milk  it  is  likely  that  cooperative 
members  would  bear  the  entire  burden 
of  carrying  the  market’s  reserve  supply 
since  handlers  could  continue  to  receive 
only  that  volume  of  milk  needed  to  meet 
their  immediate  requirements  and  coop¬ 
eratives  would  be  forced  to  handle  the 
remaining  milk  as  other  than  pool  milk. 
Providing  handler  status  to  a  cooperative 
association  with  respect  to  milk  which 
it  diverts  to  nonpool  plants  not  only  will 
better  insure  orderly  marketing  but  also 
will  promote  efficient  utilization  of  pro¬ 
ducer  milk  in  the  highest  available  use 
class.  This  will  result  because  a  coopera¬ 
tive  association  can  divert  milk  for  Class 
I  use  to  an  unregulated  nonpool  plant 
which  otherwise  might  be  used  or  dis¬ 
posed  of  by  a  proprietary  handler  in 
Class  II. 

The  second  role  of  a  cooperative  as  a 
handler  without  a  plant  is  the  delivery 
of  farm  bulk  tank  milk  of  producer  mem¬ 
bers  directly  from  farms  to  pool  plants. 
Under  the  current  arrangement  for  mar¬ 
keting  the  milk  of  producers  using  farm 
bulk  tanks,  the  amount  of  milk  delivered 
by  any  such  producer,  and  the  butter- 
fat  test  thereof,  can  be  determined  only 
by  measurement  at  the  farm  and  from 
butterfat  samples  taken  at  the  farm. 
After  the  milk  has  been  pumped  into 
tank  trucks  and  commingled  with  the 
milk  of  other  producers,  there  is  simply 
no  opportunity  to  measure,  sample,  or 
reject  the  milk  of  an  individual  producer. 
It  is  essential,  however,  that  the  pro¬ 
ducer  be  paid  on  the  basis  of  such  weights 
and  tests. 

Since  the  pickup  is  controlled  by  a 
cooperative  association  or  by  a  person 
under  contract  to,  or  under  the  control  of, 
such  association,  only  the  association 
can  determine  the  individual  producer 
weights  and  tests.  Accordingly,  the  asso¬ 
ciation  should  assume  the  role  of  respon¬ 
sible  handler  unless  through  agreement 
between  the  association  and  the  operator 
of  the  plant  where  the  milk  is  received, 
notice  to  the  market  administrator,  the 
plant  operator  assumes  the  role  of  re¬ 
sponsible  handler  and  agrees  to  purchase 
the  milk  on  the  basis  of  farm  weights 
and  tests.  When  the  cooperative  associa¬ 
tion  is  the  responsible  handler,  the  milk 
is  treated  as  a  receipt  of  producer  milk 
by  the  cooperative  association  at  a  pool 
plant  at  the  same  location  as  the  pool 
plant  at  which  the  milk  was  physically 
received.  The  milk  is  then  treated  as  a 
transfer  by  the  cooperative  association 
to  the  pool  plant  operator. 

The  order  specifies  that  handlers  shall 
pay  a  cooperative  association  which  is  a 
handler  pursuant  to  §  1004.10(c)  at  the 
uniform  price  for  the  milk  received  di¬ 
rectly  from  producer’s  farms.  This  will 
simplify  order  accounting  procedure.  It 
also  will  facilitate  any  audit  adjustments 
necessary. 

Payments  into  and  out  of  the  producer- 
settlement  fund  will  be  made  directly 
between  each  proprietary  handler  and 
the  market  administrator.  This  will  es¬ 
tablish  accounting  and  payment  re¬ 
sponsibility.  When  settlement  is  made 
through  a  cooperative  association  han¬ 
dler  at  class  prices  and  the  cooperative 
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pays  into  or  receives  from  the  producer- 
settlement  fund  on  bulk  tank  milk 
delivered  to  another  handler,  a  third 
party  unnecessarily  enters  into  the 
transaction.  By  eliminating  the  coopera¬ 
tive  as  an  intermediary  between  the 
regulated  proprietary  handler  and  the 
market  administrator,  problems  of  finan¬ 
cial  responsibility,  enforcement,  and 
subsequently  audit  adjustments  are 
greatly  reduced. 

Both  the  Washington,  D.C.,  and  Upper 
Chesapeake  Bay  orders  presently  exempt 
from  pooling  under  specified  conditions, 
the  plant  of  a  government  agency  dis¬ 
tributing  fluid  milk  products  in  the 
marketing  area.  Similar  provisions  ap¬ 
propriately  must  be  incorporated  into 
the  merged  order.  In  order  that  the 
market  administrator  may  have  the  nec¬ 
essary  information  to  confirm  the  status 
of  such  an  agency  and  as  an  aid  to  con¬ 
firmation  of  movements  of  milk  between 
such  an  agency  and  pool  handlers,  it  is 
necessary  that  the  government  agency 
be  accorded  handler  status. 

Any  sales  to  such  a  government  agency 
would  be  classified  as  Class  I.  Any  re¬ 
ceipts  at  pool  plants  from  such  an 
agency  would  be  assigned  to  Class  II. 
Since  such  agencies  do  not  share  their 
Class  I  sales  with  other  producers  they 
should  not  be  permitted  to  share  in  the 
Class  I  use  of  any  milk  in  excess  of  their 
own  needs  which  may  be  disposed  of  to 
pool  handlers. 

Finally,  for  the  purposes  of  reporting 
and  verification  only,  it  is  necessary  that 
handler  status  be  accorded  any  other 
person  who  by  purchase  or  direction 
causes  milk  of  producers  to  be  picked 
up  at  the  farm  and/or  moved  to  a  plant. 
In  the  Delaware  Valley  sector  of  the 
market,  it  is  not  uncommon  for  brokers 
and  dealers  with  no  plant  facilities  to 
contract  with  cooperative  associations 
for  a  milk  supply,  and  then  to  arrange 
with  proprietary  handlers  in  the  market 
to  supply  their  requirements.  Sometimes 
the  broker  or  dealer  takes  title  to  the 
milk  and  sometimes  not.  While  in  such 
situations  that  order  has  held,  and  under 
the  terms  here  adopted  will  continue  to 
hold,  the  proprietary  handler  responsible 
for  payments  to  producers,  nevertheless 
there  are  obvious  circumstances  in  which 
he  has  little,  if  any,  specific  knowledge 
with  respect  to  the  pickup  and  movement 
of  the  milk  and  payments  to  producers. 
In  such  case,  the  market  administrator 
may  find  it  necessary  to  review  promptly 
the  books  and  records  of  persons  other 
than  the  proprietary  handler  to  verify 
receipts,  utilization,  and  payments. 

Producer-handler.  Each  of  the  orders 
here  being  merged  exempt  from  pricing 
and  pooling  any  person  (1)  who  operates 
both  a  dairy  farm  and  a  distributing 
plant  with  route  disposition  in  the  mar¬ 
keting  area,  (2)  who  purchases  no  milk 
from  other  dairy  farmers  and  (3)  whose 
source  of  supply  of  fluid  milk  products  is 
essentially  his  own  farm  production  and 
purchases  from  pool  plants.  The  Wash¬ 
ington,  D.C.,  and  Delaware  Valley  orders 
have  not  limited,  in  any  way,  the  volume 
of  Class  I  milk  that  such  an  individual 
might  purchase  from  pool  plants.  The 


Upper  Chesapeake  Bay  order  on  the 
other  hand  has  limited  such  purchases  to 
not  more  than  10,000  pounds  a  month. 

There  are  no  known  operations  of  this 
kind  under  the  present  Washington,  D.C., 
order,  only  one  such  operation  under  the 
Upper  Chesapeake  Bay  order  and  no  such 
operations  in  the  area  of  extension,  i.e., 
the  remainder  of  the  State  of  Delaware 
and  Loudoun  County,  Va.  Until  recently 
producer-handler  operations  in  the  Dela¬ 
ware  Valley  market  were  also  of  little 
consequence. 

The  situation  in  the  Delaware  Valley 
market  changed  significantly  in  Sep¬ 
tember  1968  when  a  handler  with  own 
farm  production,  who  customarily  had 
bought  the  remainder  of  his  milk  supply 
directly  from  members  of  a  major  co¬ 
operative  (a  bargaining  cooperative) ,  de¬ 
cided  to  acquire  producer-handler  status 
by  purchasing  plant  milk  rather  than 
buying  milk  directly  from  dairy  farmers 
and  thus  avoiding  pooling  his  own  pro¬ 
duction.  In  so  doing,  he  terminated  pur¬ 
chases  from  producer  members  of  the 
bargaining  cooperative,  closing  out  a 
supply  arrangement  of  more  than  20 
years.  The  change  in  status  of  this  oper¬ 
ation  prompted  a  proposal  to  modify  the 
producer-handler  definition  under  Order 
4  which  was  considered  at  the  hearing 
held  in  Philadelphia,  Pa.,  on  Novem¬ 
ber  7-9,  1968  (33  F.R.  16004).  The  Deputy 
Administrator’s  recommended  decision 
in  this  matter  (34  F.R.  6798)  was  offi¬ 
cially  noticed  at  the  hearing  on  the  rec¬ 
ord  of  which  this  decision  is  based.  The 
findings  with  respect  to  that  issue  were 
adopted  by  proponents’  witness  as  the 
current  facts  relating  to  the  situation  in 
the  Delaware  Valley  market. 

It  is  concluded  that  a  10,000-pound 
limit  should  be  placed  on  the  quantity  of 
fluid  milk  products  that  a  producer- 
handler  may  receive  from  pool  plants 
during  any  month  and  still  retain  his 
exemption  from  pooling.  Such  limit  on 
the  quantity  of  a  producer-handler’s 
supplies  of  fluid  milk  products  other  than 
his  own  farm  production  is  necessary  at 
this  time  in  this  combined  market  to  in¬ 
sure  continuing  orderly  marketing  and 
an  equitable  sharing  among  producers 
of  the  proceeds  from  the  sale  of  their 
milk. 

The  Deputy  Administrator’s  findings 
and  conclusions  (34  F.R.  6798)  in  sup¬ 
port  of  this  limitation  with  respect  to  the 
Delaware  Valley  market,  are  equally 
applicable  to  the  combined  market  and 
are  adopted  and  incorporated  as  a  part 
of  the  findings  and  conclusions  of  this 
decision  as  follows : 

*  *  *  The  handler's  new  supply  source  is  a 
pool  plant  of  an  operating  cooperative  associ¬ 
ation  whose  primary^  membership  is  among 
producers  in  the  adjacent  New  York-New  Jer¬ 
sey  market.  This  cooperative  is  selling  the 
handler,  in  his  new  role  as  a  producer-han¬ 
dler,  plant  milk  delivered  to  his  plant  at  the 
order  Class  I  price  for  that  location.  Hence 
the  handler  is  getting  his  supplemental  milk 
at  the  same  price  which  he  would  have  been 
required  to  account  for  Class  I  milk  received 
directly  at  his  plant  from  dairy  farmers  while 
not  incurring  the  additional  costs  of  re¬ 
ceiving,  payYolllng,  and  related  services  nec¬ 
essarily  experienced  by  a  handler  on  direct 
receipt  milk. 


Under  usual  circumstances  a  handler  buy¬ 
ing  plant  milk  from  another  handler  would 
have  to  pay  for  such  milk  a  price  reflecting 
the  minimum  class  prices  prescribed  by  the 
order  plus  the  selling  handler's  costs  for  serv¬ 
ices  performed  and  for  extra  plant  handling 
and,  in  addition,  a  reasonable  profit.  It  is 
questionable  under  such  circumstances  and 
the  conditions  of  this  market  whether  any 
handler  with  own  farm  production  could 
advantageously  give  up  his  regular  producers 
for  the  purpose  of  acquiring  producer- 
handler  status  except  under  circumstances 
where  his  own  production  represented  a  pre¬ 
ponderance  of  his  needs. 

The  handler  in  question  produces  close 
to  200,000  pounds  of  milk  per  month,  better 
than  five  times  the  market  average.  His  own 
production  represents  nearly  half  of  his  Class 
I  sales.  It  seems  most  improbable  that  this 
handler  would  have  seriously  considered  giv¬ 
ing  up  his  regular  producers  except  for  the 
fact  that  instead  of  realizing  the  blend  price 
for  his  own  farm  production  he  could  now 
realize  the  order  Class  I  price  for  such  pro¬ 
duction  without  incurring  the  cost  of  main¬ 
taining  the  reserve  supplies  associated  with 
his  Class  I  sales. 

Without  appropriate  amendatory  action  it 
is  now  clearly  prospective  that  any  handler 
in  this  market  with  own  farm  production  can 
readily  assume  producer-handler  status 
solely  for  the  purpose  of  avoiding  pooling  of 
his  own  production. 

*  *  *  Experience  under  Federal  orders 
generally  has  demonstrated  that  effective 
regulation  of  the  market  can  be  insured 
without  direct  involvement  of  Individuals 
who  produce,  process  and  distribute  essen¬ 
tially  milk  of  their  own  production  and  who 
buy  no  milk  from  other  dairy  farmers.  Indi¬ 
viduals  who  assume  a  dual  role  of  producer 
and  handler  and  who  must  carry  their  own 
balancing  supplies  seemingly  have  no  demon¬ 
strable  advantage  either  as  a  producer  or  a 
handler. 

*  *  *  Clearly  in  the  immediate  situation 
the  handler  at  issue  is  purchasing  far  above 
normal  balancing  supplies.  His  operation 
bears  essentially  no  resemblance  to  that  of 
producer-handlers  in  the  traditional  view. 

In  view  of  the  foregoing,  a  substantial  han¬ 
dler  buying  more  than  an  incidental  amount 
of  supplemental  supplies  should  not  have 
status  as  a  producer-handler.  To  the  con¬ 
trary,  as  has  been  previously  stated,  to  hold 
such  status  an  individual  should  handle 
preponderantly  only  his  own  farm  produc¬ 
tion. 

For  the  subject  handler  5  percent  of  his 
own  production  represents  approximately  10,- 
000  pounds  which  is  about  2>/2  percent  of 
his  total  Class  I  sales.  A  limitation  of  10,000 
pounds  obviously  would  deny  this  handler 
continuing  producer-handler  status.  Since 
no  other  problem  with  producer-handlers 
was  cited,  it  is  concluded  that  such  limita¬ 
tion  on  a  producer-handler’s  purchases  will 
best  insure  against  the  unintentional  in¬ 
volvement  in  regulation  of  producer-han¬ 
dlers  as  a  group.  At  the  same  time  it  should 
be  effective  in  deterring  larger  handlers  with 
own  farm  production  from  evading  the  pool¬ 
ing  of  such  production  by  seeking  producer- 
handler  status. 

Producer.  The  term  “producer”  defines 
those  dairy  farmers  who  constitute  the 
regular  source  of  supply  for  the  regulated 
market,  and  to  whom  the  minimum 
prices  specified  under  the  order  must  be 
paid.  Milk  eligible  to  be  received  at  a 
pool  plant  must  meet  quality  standards 
for  fluid  disposition  in  the  marketing 
area.  Such  milk  appropriately  should 
share  in  the  equalization  pool  unless  it 
falls  in  the  category  of  milk  received 
from  a  "dairy  farmer  for  other  markets”, 
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from  a  producer-handler,  under  any 
Federal  order,  a  Government  agency  as 
a  handler  pursuant  to  §  1004.10(e)  or 
from  persons  defined  as  producers  under 
another  Federal  order. 

For  reasons  previously  stated  in  this 
decision  relating  to  “dairy  farmer  for 
other  markets,”  milk  from  such  source 
should  not  share  in  the  equalization  pool 
of  this  market.  Similarly,  since  producer- 
handlers  and  any  governmental  agency 
acting  as  a  handler  pursuant  to  §  1004.10 
(e) ,  do  not  share  their  Class  I  sales  with 
other  producers,  they  too  should  not 
share  in  the  blend  price  as  to  any  of  their 
excess  milk  disposed  of  to  a  pool  plant. 

The  concept  of  providing  producer 
status  for  any  dairy  farmer  with  respect 
to  his  qualified  milk  physically  received 
at  a  pool  plant  is  common  to  Federal 
orders  generally.  Even  though  producer 
status  is  established  on  the  basis  of  re¬ 
ceipt  of  milk  at  a  pool  plant  (with  speci¬ 
fied  exceptions)  it  is  recognized  that  the 
orderly  and  efficient  handling  of  reserve 
milk  may  require  the  occasional  diver¬ 
sion  of  the  milk  of  individual  producers 
from  a  pool  plant  to  another  plant.  The 
direct  movement  of  the  milk  from  the 
producer’s  farm  to  the  plant  of  ultimate 
disposition  avoids  the  expense  and  han¬ 
dling  which  would  be  involved  if  the  milk 
were  required  to  be  first  delivered  to  the 
pool  plant  where  normally  received  and 
then  transferred  to  the  other  plant. 

There  is  no  need  to  provide  for  diver¬ 
sions  between  pool  distributing  plants 
since  the  milk  would  retain  producer 
status  regardless  of  the  plant  of  physical 
receipt.  Administration  of  the  order  will 
be  implemented  if  the  operator  of  the 
plant  of  physical  receipt  is  held  the  re¬ 
sponsible  handler.  Possible  problems 
which  might  otherwise  arise  because  milk 
from  a  particular  farm  was  received  at 
more  than  one  pool  plant  during  the 
month  will  be  minimized  since  coopera¬ 
tive  associations  acquire  the  role  of  re¬ 
sponsible  handler  on  milk  which  they 
cause  to  be  picked  up  from  a  farm  bulk 
tank  and  delivered  to  a  pool  plant. 

There  may  be  situations  where  the  milk 
can  most  efficiently  be  disposed  of  by 
diversion  to  one  of  the  reserve  milk 
plants  having  pool  plant  status.  The 
order  should  provide  therefore  that  milk 
may  be  diverted  by  a  proprietary  handler 
from  a  pool  distributing  plant  to  a  re¬ 
serve  processing  pool  plant. 

In  addition,  in  the  interest  of  the  or¬ 
derly  and  efficient  handling  of  reserve 
milk  under  this  combined  order,  pro¬ 
vision  should  be  made  for  diversions  to 
“other  order”  plants  for  Class  II  use.  By 
requiring  an  agreement  between  the  di¬ 
verting  handler  and  receiver  on  Class  II 
use  when  milk  is  diverted  to  an  other 
order  plant,  the  possibility  of  any  portion 
of  the  milk  being  assigned  to  Class  I  will 
be  minimized.  However,  in  the  event  that 
the  receiving  handler  does  not  have  suffi¬ 
cient  Class  II  utilization  to  cover  the  re¬ 
quested  Class  II  assignment,  a  portion  of 
the  milk  so  moved  would  necessarily  be 
assigned  to  Class  I.  In  such  a  situation,  it 
would  not  be  reasonable  to  presume  that 
the  diverted  milk  continues  in  fact  to  be  a 
part  of  the  Middle  Atlantic  reserve  sup¬ 
ply.  When  part  or  all  of  the  milk  so 


moved  is  used  for  fluid  purposes  in  the 
receiving  plant,  the  milk  obviously  is 
needed  for  fluid  use  in  the  receiving  mar¬ 
ket  and  appropriately  should  be  consid¬ 
ered  a  part  of  that  market’s  fluid  supply. 

It  is  possible  that  other  order  milk  may 
be  received  (as  diverted  producer  milk) 
at  a  plant  under  this  order  for  manufac¬ 
turing  uses.  Such  milk,  as  part  of  the 
other  order’s  regular  milk  supply  appro¬ 
priately  should  be  permitted  to  retain 
producer  milk  status  under  such  other 
order. 

Provision  for  diversions  to  nonpool 
plants  also  is  desirable  to  facilitate  the 
orderly  and  efficient  disposition  of  the 
necessary  market  reserve.  There  should 
be  some  safeguard,  however,  against  as¬ 
sociation  of  an  excessive  supply  of  milk 
with  the  pool  through  the  diversion 
process. 

During  the  months  of  September 
through  February,  when  milk  production 
is  generally  lowest,  it  is  necessary  to  pro¬ 
vide  diversion  privileges  to  nonpool 
plants  only  to  cover  weekend  receipts 
and  nominal  reserves  resulting  from  day- 
to-day  variations  in  Class  I  sales.  Diver¬ 
sions  to  nonpool  plants  (including  an 
other  order  plant  if  the  diversion  is  for 
Class  II  use),  other  than  a  producer- 
handler,  during  any  month  of  this  period 
therefore  are  limited  to  10  days’  produc¬ 
tion  of  any  producer.  In  addition,  as  an 
alternative  to  the  10-day  limit  during 
the  months  of  September  through  Feb¬ 
ruary  and  to  permit  maximum  efficiency 
in  handling  reserve  milk,  diversion  on  a 
percentage  basis  should  be  provided.  A 
cooperative  association  should  be  able  to 
divert  to  a  nonpool  plant  up  to  15  percent 
of  the  milk  of  its  producer  members  dur¬ 
ing  any  such  month,  and  a  proprietary 
handler  should  be  permitted  to  so  divert 
up  to  15  percent  of  the  total  nonmember 
producer  receipts  at  his  pool  plant  dur¬ 
ing  any  such  month. 

There  is  little  possibility  in  this  market 
that  a  handler  may  take  on  unneeded 
milk  during  the  March-August  period 
for  the  purpose  of  having  milk  for  Class 
II  use.  Hence,  there  is  no  need  to  limit 
diversions  during  this  period  when  the 
problem  of  economic  handling  of  the 
market’s  reserve  supply  is  greatest.  Han¬ 
dlers,  including  cooperative  associations, 
therefore  should  have  unlimited  diversion 
privileges  during  this  period. 

While  diverted  milk  is  included  as 
producer  milk  by  virtue  of  being  deemed 
to  have  been  received  by  the  diverting 
handler  at  a  pool  plant  at  the  location 
of  the  plant  from  which  diverted,  never¬ 
theless,  for  purposes  of  applying  location 
adjustments  or  the  direct  delivery  differ¬ 
ential,  milk  diverted  in  the  following 
manner  should  be  treated  as  though  re¬ 
ceived  at  the  location  of  the  plant  to 
which  diverted: 

(1)  Diverted  from  a  pool  plant  at 
which  no  location  adjustment  credit  is 
applicable,  to  a  plant  at  which  a  location 
adjustment  credit  is  applicable. 

(2)  Diverted  from  a  pool  plant  at 
which  a  location  adjustment  credit  is 
applicable,  to  a  plant  at  which  a  greater 
location  adjustment  credit  is  applicable. 

(3)  Diverted  from  a  pool  plant  in 
the  direct-delivery  zone  to  a  plant  outside 
such  direct-delivery  zone. 


Unless  this  procedure  is  followed  there 
is  incentive  for  any  handler  operating 
a  manufacturing  plant  to  associate  an 
excessive  quantity  of  milk  with  his  dis¬ 
tributing  plant(s)  and  then  regularly 
receive  the  milk  at  his  manufacturing 
plant  as  diverted  milk  up  to  the  limits 
allowed.  Distant  producers  thus  could  re¬ 
ceive  the  city  blended  price  when  in  fact, 
their  milk  was  moving  regularly  to  a 
nearby  manufacturing  plant.  Pricing  di¬ 
verted  milk  in  the  manner  here  adopted 
will  insure  that  the  pool  will  not  subsi¬ 
dize  transportation  costs  which,  in  fact, 
are  not  incurred. 

The  direct  delivery  differential  com¬ 
pensates  producers  in  part  for  the  added 
costs  involved  in  moving  milk  directly 
to  city  plants.  However,  when  milk  is 
diverted  from  city  plants  to  a  nearby 
manufacturing  plant  in  the  production 
area,  these  additional  costs  are  not  in¬ 
curred.  In  such  circumstances  where  the 
milk  is  not  physically  received  in  the 
direct  delivery  zone,  there  is  no  justifica¬ 
tion  for  assessing  such  differential  on  the 
responsible  (diverting)  handler. 

Milk  of  producers  which  is  received  at 
pool  plants  directly  from  the  farm  where 
produced,  or  by  a  cooperative  association 
in  its  capacity  as  a  handler  in  farm  bulk 
tank  milk,  or  that  which  is  diverted  in 
accordance  with  conditions  set  forth  in 
the  producer  definition,  is  considered  to 
be  “producer  milk”. 

Other  source  milk.  Other  source  milk 
is  defined  as  all  skim  milk  and  butterfat 
utilized  by  a  handler  in  his  operation, 
except  producer  milk,  fluid  milk  products 
received  from  pool  plants,  milk  received 
from  a  cooperative  in  its  capacity  as  a 
handler  on  farm  bulk  tank  milk,  and  in¬ 
ventory  of  fluid  milk  products  on  hand 
at  the  beginning  of  the  month.  It  would 
include  all  skim  milk  and  butterfat  rep¬ 
resented  by  fluid  milk  products  received 
from  plants  other  than  pool  plants  and 
all  manufactured  milk  products  from  any 
source  received  during  the  same  or  prior 
months,  including  those  from  the  plant’s 
own  manufacturing  operation  which  are 
reprocessed  or  reconverted  into  another 
product  during  the  month.  Also  included 
as  other  source  milk  are  receipts  in  a 
form  other  than  a  fluid  milk  product  for 
which  the  handler  fails  to  establish  a 
disposition. 

In  order  to  verify  the  actual  utilization 
of  milk  received  from  producers,  it  is 
necessary  that  the  market  administrator 
be  in  a  position  to  reconcile  all  receipts 
of  milk  and  dairy  products  with  the  dis¬ 
position  records  of  the  plant.  If  such  rec¬ 
ords  cannot  be  reconciled,  the  handler 
must  be  held  responsible  for  the  shrink¬ 
age  or  the  overrun  which  occurs  as  a 
result  of  the  discrepancy  between  re¬ 
ceipts  and  disposition.  Otherwise,  the 
handler  with  improper  records  would  be 
in  a  position  to  gain  an  advantage  over 
his  competitors  who  properly  account  for 
all  milk  and  dairy  products  received.  It 
is  equally  necessary  that  the  handler  be 
required  to  account  for  all  nonfluid  dairy 
products  in  a  form  other  than  a  fluid 
milk  product  for  which  the  handler  fails 
to  establish  a  disposition.  Otherwise,  a 
handler,  by  failing  to  keep  records  of  the 
nonfat  dry  milk  and  similar  products 
which  can  be  reconstituted  into  skim 
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milk  or  other  fluid  products,  could  gain  a 
competitive  advantage  over  other  han¬ 
dlers  in  the  market. 

Certified  milk.  The  definition  of  cer¬ 
tified  milk  as  now  contained  in  the  Dela¬ 
ware  Valley  order  should  be  included  also 
in  the  combined  order  without  change. 
This  definition  identifies  the  milk  dis¬ 
posed  of  in  the  marketing  area  either  on 
routes  or  through  other  handlers  which 
originates  from  a  certified  milk  opera¬ 
tion  located  in  New  Jersey.  This  is  the 
only  source  of  certified  milk  known  to  be 
disposed  of  in  the  marketing  area.  The 
volume  of  sales  is  not  substantial,  and 
such  milk,  over  a  long  period,  has  been 
disposed  of  in  the  market. 

Order  proponent  proposed,  and  there 
was  no  opposition,  that  the  manner  of 
handling  certified  milk  under  the  Dela¬ 
ware  Valley  order  be  continued  under 
the  combined  order. 

(b)  Classification  and  allocation.  Un¬ 
der  the  classified  use  plan  currently  pro¬ 
vided  in  the  three  respective  orders  and 
herein  adopted  for  the  merged  order,  it 
is  necessary  to  insure  that  all  milk  and 
milk  products  are  fully  accounted  for  by 
the  handler  who  is  responsible  for  ac¬ 
counting  and  reporting  to  the  market  ad¬ 
ministrator  and  for  making  payments  to 
producers.  Accounting  for  milk  and  milk 
products  on  a  skim  milk  and  butterfat 
basis  at  each  individual  plant  and  pric¬ 
ing  in  accordance  with  the  form  in  which 
or  the  purpose  for  which  such  milk  and 
butterfat  is  used  or  disposed  of  as  either 
Class  I  milk  or  Class  II  milk  is  the  most 
appropriate  means  of  securing  complete 
accounting  on  all  milk  involved  in  mar¬ 
ket  transactions. 

Milk  is  disposed  of  in  the  market  in  a 
wide  variety  of  forms,  representing  dif¬ 
ferent  proportions  of  skim  milk  and  but¬ 
terfat  components  of  milk  which  may  be 
greatly  changed  from  the  proportions  of 
skim  milk  and  butterfat  in  milk  as  it  is 
first  received  from  producers.  Uniformity 
in  accounting  may  best  be  accomplished 
by  using  the  skim  milk  and  butterfat  ac¬ 
counting  procedure. 

The  classification  provisions  of  Orders 
3,  4,  and  16  are  essentially  similar  ex¬ 
cept  with  respect  to  the  classification  of 
products  in  fluid  form  with  a  butterfat 
content  above  the  range  of  milk.  Under 
Order  3,  essentially  all  products  in  fluid 
form  intended  for  fluid  consumption 
have  been  classified  in  Class  I.  Under 
Order  16,  cream  (18  percent  or  more 
butterfat  content)  has  been  Class  II  and 
half-and-half  (butterfat  content  of  at 
least  12  percent  but  less  than  18  percent) 
has  been  classified  50  percent  Class  I  and 
50  percent  Class  II,  by  weight.  Under 
Order  4  cream  (18  percent  or  more  of 
butterfat)  has  been  classified  in  Class  II 
and  half-and-half  (except  sour)  has  been 
classified  as  Class  I.  Inventories  of  fluid 
milk  products  on  hand  at  the  end  of 
the  month  have  been  classified  in  Class 
II  under  each  of  the  orders,  except  that 
under  Order  4  packaged  inventories  have 
been  classified  in  Class  I.  Except  also  for 
variations  in  the  application  of  the  classi¬ 
fication  provisions  with  respect  to 
sterilized  products  in  hermetically  sealed 
containers,  classification  has  otherwise 
been  identical. 


Official  notice  is  taken  of  the  actions 
taken  by  the  Assistant  Secretary  on 
January  20  and  22,  1970,  respectively, 
suspending  certain  of  the  classification 
provisions  under  Order  16  and  certain 
provisions  of  the  fluid  milk  product 
definition  under  Order  3  (35  F.R.  1044). 

As  a  result  of  these  actions  only  milk 
and  other  fluid  milk  products  with  a  but¬ 
terfat  content  within  the  range  of  milk 
and  below  are  now  classified  in  Class  I 
under  Order  3. 

The  record  evidence  with  respect  to 
classification  matters  was  fundamental¬ 
ly  directed  to  resolving  the  differences  in 
classification  of  particular  products 
among  the  orders  rather  than  to  con¬ 
sideration  of  any  basic  principles  of  clas¬ 
sification.  This  decision,  therefore,  is 
necessarily  directed  to  the  resolving  of 
the  present  differences  in  classification. 
There  is,  however,  obvious  need  for  a 
full  exploration  of  the  entire  classifica¬ 
tion  structure  at  an  early  hearing. 

Under  the  classification  scheme  here 
adopted,  Class  I  milk  includes  all  milk 
and  skim  milk  (including  concentrated 
milk  and  reconstituted  milk  and  skim 
milk),  buttermilk,  cultured  buttermilk, 
flavored  milk,  milk  drinks  (plain  or 
flavored),  filled  milk,  and  mixtures  in 
fluid  form  of  cream  and  milk  or  skim 
milk  containing  less  than  10  percent  but¬ 
terfat,  except:  Ice  cream,  ice  cream 
mixes,  ice  milk  mixes,  milkshake  mixes, 
eggnog,  yogurt,  condensed  and  evapo¬ 
rated  milk,  and  any  product  which  con¬ 
tains  6  percent  or  more  nonmilk  fat  (or 
oil) . 

Under  some  circumstances,  nonfat 
milk  solids  may  be  utilized  through  re¬ 
constitution  or  fortification  in  the  prepa¬ 
ration  of  fluid  milk  products.  For  the 
purposes  of  accounting  for  the  skim  milk 
required  to  produce  such  products,  the 
added  nonfat  milk  solids  should  include 
the  normal  quantity  of  water  originally 
associated  with  the  solids.  The  volume 
ef  the  reconstituted  or  fortified  fluid 
milk  product  classified  in  Class  I  should 
be  the  quantity  equivalent  to  the  volume 
of  the  same  product  made  without  the 
addition  of  nonfat  milk  solids.  The  re¬ 
maining  volume  of  the  product,  which 
represents  the  skim  milk  equivalent  of 
added  nonfat  milk  solids,  is  classified  as 
Class  II. 

As  a  convenience  in  drafting  the  order, 
the  products  to  be  classified  as  Class  I 
are  defined  as  “fluid  milk  products.”  All 
skim  milk  and  butterfat  used  to  produce 
products  other  than  fluid  milk  products 
as  set  forth  above  should  be  Class  II. 

As  previously  indicated,  cream  has 
been  a  Class  II  product  under  Orders  4 
and  16  and  since  the  suspension  action 
of  January  22  also  under  Order  3.  The 
reclassification  of  cream  as  Class  I  un¬ 
der  Order  4  was  most  recently  considered 
and  denied  by  the  Deputy  Administrator 
in  his  recommended  decision  of  April  18, 
1969  (34  F.R.  6788),  official  notice  of 
which  is  taken.  In  consideration  of  this 
matter  the  Deputy  Administrator  found 
as  follows: 

The  matter  at  issue  does  not  appear  to  be 
one  of  substantial  proportion.  During  the 
past  5  years,  sales  of  cream  for  fluid  use  by 
Delaware  Valley  handlers  have  declined  ap¬ 


proximately  30  percent  while  total  Class  I 
sales  of  fluid  milk  producers  have  increased 
about  20  percent  with  the  result  that  the 
volume  of  fluid  cream  sales  is  less  than  1 
percent  of  the  volume  of  total  fluid  milk 
product  sales.  Obviously,  under  such  circum¬ 
stances,  a  change  in  the  classification  of 
cream  could  have  little  overall  effect  on 
producer  returns.  A  Class  I  classification 
would,  however,  increase  handlers’  cost  for 
cream  and  thus  further  deteriorate  an  al¬ 
ready  unfavorable  competitive  price  relation¬ 
ship  between  cream  and  vegetable  fat  sub¬ 
stitutes  and  thus  likely  reduce  even  further 
the  volume  of  cream  disposed  of  for  fluid 
consumption. 

The  situation  in  the  Upper  Chesapeake 
Bay  and  Washington,  D.C.,  markets  is 
substantially  identical  to  that  found  to 
exist  in  the  Delaware  Valley  area.  For 
example,  the  Class  I  utilization  (prod¬ 
uct  pounds)  of  cream  and  cream  mix¬ 
tures  in  the  Order  3  market  declined  14 
percent  since  1964.  During  1968,  about 
2  percent  of  total  producer  receipts 
classified  as  Class  I  was  sold  as  cream 
and  cream  mixtures  for  fluid  use. 

Proponents  for  order  merger  concluded 
that  a  Class  II  classification  for  cream, 
as  compared  to  a  Class  I  classification, 
would  result  in  no  significant  difference 
in  returns  to  producers  if  a  single  butter¬ 
fat  differential,  as  herein  adopted,  were 
applicable. 

The  principal  product  in  the  “mixture” 
category  sold  in  the  market  here  being 
considered  is  commonly  referred  to  as 
(and  generally  is  labeled)  “half-and- 
half”.  This  product  is  a  mixture  of  cream 
and  milk  or  skim  milk  with  a  butterfat 
content  in  excess  of  10  percent  (12  per¬ 
cent  in  some  segments  of  the  market) 
but  less  than  18  percent,  usually  approxi¬ 
mating  the  lower  of  the  range.  This 
product  is  sold  in  the  market  in  a  vari¬ 
ety  of  containers  ranging  from  half¬ 
ounce  (individual  servings  of  the  product 
for  use  as  coffee  whitener  and  referred 
to  as  “creamers”)  to  half-pints  and  in 
some  cases  larger  containers.  However, 
as  in  the  case  of  cream,  the  sale  of 
half-and-half  does  not  represent  a  sig¬ 
nificant  percentage  of  the  market’s  total 
fluid  disposition.  By  far  the  larger  outlet 
for  the  product  is  with  hotels  and 
restaurants.  Such  businesses  can,  as  an 
alternative  to  purchasing  the  finished 
product,  purchase  nonfat  dry  milk  and 
cream  and  reconstitute  the  product.  In 
such  circumstance,  producers  would  re¬ 
ceive  no  more  than  the  Class  II  price. 

It  is  concluded  that  milk  and  cream 
mixtures  containing  10  percent  or  more 
butterfat  should  be  Class  II.  Such  classi¬ 
fication  will  have  no  significant  effect  on 
producer  returns  but  will  implement  the 
disposition  of  the  excess  butterfat  in 
producer  milk. 

Certain  other  mixtures  historically 
have  been  classified  as  Class  II  under 
the  respective  orders  either  by  specific 
designation  or  on  the  basis  of  being 
"sterilized”  and  “in  hermetically  sealed” 
containers.  These  latter  terms  were  spe¬ 
cifically  incorporated  in  the  respective 
orders  to  make  clear  that  canned  evapo¬ 
rated  and  condensed  milk  were  not  in¬ 
tended  to  be  classified  as  other  than 
Class  II.  Continuing  technological  ad¬ 
vancements  In  both  processing  and 
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packaging  have  created  considerable 
difficulty  in  the  administration  of  the 
orders,  particularly  with  respect  to  the 
classification  of  products  in  various  types 
of  plastic,  paper  and  foil-lined  containers 
which  some  processors  argue  fall  in 
the  category  of  “hermetically  sealed” 
containers. 

Neither  sterilization  nor  packaging 
necessarily  changes  “the  form  in  which 
or  the  purpose  for  which”  milk  or  a  par¬ 
ticular  milk  product  is  used  and,  accord¬ 
ingly,  cannot  appropriately  be  relied 
upon  for  classification  purposes.  The 
fluid  milk  product  definition  adopted  (ex¬ 
cept  as  herein  specifically  discussed )  will 
provide  a  Class  I  classification  for  the 
same  products  contemplated  under  the 
present  classification  provisions  of  the 
respective  orders. 

Inventories  of  fluid  milk  products  in 
packaged  form  on  hand  at  the  end  of  the 
month  should  be  classified  as  Class  I.  In¬ 
ventories  in  bulk  should  continue  to  be 
Class  II.  This  procedure  for  handling 
ending  inventories  conforms  with  that 
proposed  by  proponents  and  is  identical 
with  that  provided  under  the  present 
Delaware  Valley  order.  Orders  3  and  16 
now  provide  that  end-of-the-month  in¬ 
ventories  in  both  bulk  and  packaged 
form  will  be  classified  as  Class  II. 

This  treatment  of  inventories  will  tend 
to  minimize  any  possible  differences  in 
classification  between  a  handler's  inter¬ 
nal  accounting  and  his  reports  to  the 
market  administrator.  Handlers  may 
consider  products  loaded  on  trucks  and 
parked  on,  or  adjacent  to,  the  premises 
as  being  in  inventory.  Some  also  may 
consider  products  on  hand  in  distribu¬ 
tion  depots  or  in  transport  as  being  in 
inventory.  The  classification  procedure 
herein  adopted  should  eliminate  any  dif¬ 
ficulties  in  this  respect.  In  addition,  it 
will  tend  to  minimize  month-to-month 
fluctuations  in  the  pool  obligation  of  high 
utilization  handlers. 

In  the  first  month  in  which  this  pro¬ 
vision  is  in  effect,  it  is  provided  that  a 
reclassification  charge  will  be  applicable 
in  the  identical  manner  as  in  the  past 
with  respect  to  those  handlers  who  have 
been  regulated  under  Orders  3  or  16.  In 
subsequent  months,  a  reclassification 
charge  will  be  applicable  only  on  bulk 
inventory  which  is  assigned  to  Class  I. 
However,  to  insure  that  all  handlers  pay 
the  current  month’s  Class  I  price  for 
producer  milk  disposed  of  during  the 
month,  it  is  provided  that  if  the  Class  I 
price  increases,  the  handler  will  be 
charged  the  difference  between  the  Class 
I  price  for  the  current  month  and  the 
Class  I  price  for  the  preceding  month 
on  the  quantity  of  ending  inventory  as¬ 
signed  to  Class  I  in  the  preceding  month. 
Likewise,  if  the  Class  I  price  decreases, 
the  handler  will  receive  a  corresponding 
credit. 

To  accommodate  this  procedure,  the 
allocation  section  of  the  order  provides 
that  packaged  fluid  milk  products  on 
hand  at  the  beginning  of  the  month  shall 
be  subtracted  from  Class  I  utilization  as 
one  of  the  first  steps  in  the  allocation 
procedure.  However,  an  exception  is 
made  with  respect  to  the  first  month 
of  operation  for  those  handlers  who  have 


been  regulated  under  Orders  3  or  16  and 
for  any  plant  in  the  month  in  which  it 
first  becomes  regulated.  Opening  inven¬ 
tory  of  packaged  fluid  milk  products  in 
these  circumstances  are  allocated  to 
available  Class  II  utilization  in  the  plant 
during  the  month.  This  procedure  will 
preserve  the  priority  of  assignment  of 
current  producer  receipts  and  minimizes 
the  application  of  any  compensatory 
charge.  Inventories  of  fluid  milk  prod¬ 
ucts  in  bulk  form,  in  all  circumstances, 
will  continue  to  be  handled  under  the 
identical  procedures  currently  provided 
in  the  respective  orders. 

The  transfer  provisions  of  the  com¬ 
bined  order  are  essentially  those  of  the 
three  respective  orders  with  one  excep¬ 
tion.  Orders  3  and  16  now  provide  that 
movements  of  any  fluid  milk  product  to 
a  nonpool  plant  (except  an  other  order 
plant,  a  producer-handler  plant,  or  a 
plant  of  a  government  agency  in  its  ca¬ 
pacity  as  a  handler  as  defined  there¬ 
under)  may  be  classified  as  other  than 
Class  I  only  if  the  transferor  plant  is  lo¬ 
cated  within  specified  distances  from  the 
market.  The  provisions  of  Order  4  pro¬ 
vide  no  such  condition  and  order  propo¬ 
nents  proposed  that  the  Order  4  provi¬ 
sions  be  adopted.  This  procedure  is 
concluded  to  be  appropriate  and,  accord¬ 
ingly,  the  order  provides  that  transfers 
or  diversions  to  nonpool  plants  shall  be 
classified  in  accordance  with  the  specified 
procedure  without  regard  to  location  of 
the  transferor  plant. 

(c )  Class  prices,  butter  fat  differentials . 
and  location  differentials.  The  price  per 
hundredweight  for  Class  I  milk  under  the 
combined  order  should  be  a  specified 
price  of  $7.11  to  which  should  be  added 
any  amount  by  which  the  average  price 
per  hundredweight  for  manufacturing 
grade  milk,  f.o.b.  plants  in  Minnesota 
and  Wisconsin,  as  reported  by  the  U.S. 
Department  of  Agriculture  for  the  pre¬ 
ceding  month  on  a  3.5  percent  butterfat 
basis,  exceeds  $4.33.  The  Class  II  price 
should  be  established  at  the  same  level 
and  through  the  same  pricing  formula 
presently  provided  in  the  Washington, 
D.C.,  and  Upper  Chesapeake  Bay  orders. 
A  direct-delivery  differential  of  6  cents 
per  hundredweight  should  be  applicable 
to  all  producer  milk  received  at  plants 
located  55  miles  or  less  from  the  city  hall 
in  Philadelphia.  Finally,  the  Class  I  and 
blended  prices  applicable  at  all  plant 
locations  more  than  55  miles  from  the 
city  hall  in  Philadelphia  and  also  more 
than  75  miles  from  the  nearer  of  the 
city  hall  in  Baltimore,  Md.,  or  the  zero 
milestone  in  Washington,  D.C.,  should 
be  reduced  1.5  cents  for  each  10-mile 
distance  or  fraction  thereof  that  such 
plant  location  is  from  the  nearest  of  such 
basing  points. 

Under  the  present  provisions  of  the 
several  orders,  the  Delaware  Valley  Class 
I  price  is  $7.17,  plus  any  amount  by  w  hich 
the  Minnesota-Wisconsin  price  exceeds 
$4.33  and  the  Class  I  price  under  both 
the  Upper  Chesapeake  Bay  and  Wash¬ 
ington,  D.C.,  orders,  is  the  Delaware 
Valley  price  less  10  cents.  Location 
differentials  applicable  to  both  Class  I 
and  blend  prices  are  computed  at  the 
rate  of  1.5  cents  per  10-mile  zone  and 


under  the  Delaware  Valley  order  are  ap¬ 
plicable  at  plants  located  in  excess  of  45 
miles  from  the  nearer  of  specified  basing 
points  in  Philadelphia,  Trenton,  and  At¬ 
lantic  City.  Under  Order  3  (Washington, 
D.C.)  such  differentials  are  applicable  at 
plants  in  excess  of  75  miles  distance 
from  Washington,  D.C.,  and  under  Order 
16  (Upper  Chesapeake  Bay)  they  are  ap¬ 
plicable  at  plants  in  excess  of  75  miles 
distance  from  the  nearer  of  Baltimore 
and  Salisbury,  Md. 

The  Class  II  price  under  the  three 
orders  is  established  under  identical 
pricing  formulae.  However,  the  Class  II 
price  applicable  at  city  plants  under  the 
Delaware  Valley  order  is  6  cents  above 
the  price  under  the  other  two  orders. 
Such  order  also  provides  Class  II  loca¬ 
tion  differential  of  5  cents  applicable  at 
plants  located  from  45  to  70  miles  from 
the  nearer  of  the  basing  points  and  such 
differential  is  increased  an  additional 
cent  for  each  additional  70  miles  distance 
or  fraction  thereof.  Through  such  loca¬ 
tion  adjustments,  appropriate  Class  II 
price  alignment  has  been  maintained  be¬ 
tween  plants  regulated  under  Delaware 
Valley  and  plants  regulated  under  ad¬ 
jacent  orders.  Neither  Washington,  D.C., 
or  Upper  Chesapeake  Bay  order  provides 
Class  II  location  differentials. 

Pennmarva,  at  the  hearing,  supported 
a  Class  I  price  level  of  $7.17  with  an  ad¬ 
ditional  20  cents  to  be  applicable  when¬ 
ever  the  Minnesota-Wisconsin  pay  price 
exceeds  $4.33  by  15  cents  or  more.  Such 
price  was  intended  to  apply  at  plant  lo¬ 
cations  outside  the  States  of  New  Jersey 
and  Pennsylvania  and  within  75  miles 
of  Washington,  D.C.,  Baltimore  or  Salis¬ 
bury,  Md.,  or  within  the  States  of  Penn¬ 
sylvania,  Delaware,  and  New  Jersey  and 
less  than  55  miles  from  the  nearer  of 
Philadelphia,  Trenton,  or  Atlantic  City. 
Under  their  proposal,  plants  subject  to 
location  differentials  would  be  zoned 
from  the  nearest  of  Philadelphia,  Tren¬ 
ton,  or  Atlantic  City.  Pennmarva’s  Class 
II  price  proposal  was  identical  with  the 
existing  provisions  of  the  Delaware 
Valley  order,  with  location  differentials 
applicable  at  all  plants  in  excess  of  55 
miles  of  the  nearest  of  Philadelphia, 
Trenton,  and  Atlantic  City.  However,  in 
its  brief  Pennmarva  supported  a  pricing 
scheme  essentially  identical  to  that 
herein  adopted  both  with  respect  to 
Class  I  milk  and  Class  II  milk. 

The  Mid-Atlantic  Federal  Order  Com¬ 
mittee  generally  held  that  there  should 
be  no  change  in  the  price  levels  (Class  I 
or  Class  II)  applicable  at  various  plant 
locations  under  the  several  orders.  It  did, 
however,  support  a  bracketing  scheme 
for  pricing  Class  I  milk. 

The  matter  of  bracketing  of  the  Class 
I  price,  as  has  been  previously  indicated 
in  this  decision,  was  further  considered 
at  a  reopened  session  of  the  hearing  and 
was  denied  by  the  Assistant  Secretary  in 
his  decision  of  January  20.  1970  (35  F.R. 
1017) .  A  national  hearing  wTas  held  in  St. 
Louis,  Mo.,  January  20-23,  1970,  and  in 
New  York  City,  on  February  17-18,  1970, 
pursuant  to  notice  thereof  published  in 
the  Federal  Register  of  December  2, 
1969  (34  F.R.  19078),  and  a  supplemen¬ 
tal  notice  published  in  the  Federal 
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register  of  January  13,  1970  (35  F.R. 
435),  for  the  purpose  of  considering  pro¬ 
posals  for  an  appropriate  economic 
formula  for  pricing  Class  I  milk  under 
all  Federal  milk  orders. 

The  Class  II  pricing  formula  and  Class 
II  price  level  under  each  of  the  orders 
here  being  considered  was  reviewed  in 
depth  at  a  hearing  held  in  New  York 
City  during  the  period  from  June  19 
through  August  4,  1967,  and  the  present 
pricing  was  adopted  by  the  Assistant 
Secretary  in  his  decision  of  May  9,  1968 
(33  F.R.  7184),  official  notice  of  which  is 
taken.  There  is  no  basis  on  the  record 
of  this  hearing  for  any  change  in  the 
procedure  for  pricing  or  the  level  of 
Class  II  pricing. 

The  immediate  and  primary  problem 
to  be  resolved  on  this  record  is  the  In¬ 
tegration  of  three  separate  but  closely 
correlated  orders  into  a  single  regulation 
which  will  retain  insofar  as  possible  the 
same  interplant  price  relationships 
which  have  existed  under  the  separate 
regulations. 

The  Delaware  Valley  area  is  by  far 
the  largest  segment  of  the  combined 
market,  both  in  terms  of  producer  re¬ 
ceipts  and  Class  I  sales.  This  area  has 
historically  drawn  milk  from  a  much 
broader  supply  area  than  either  the 
Washington,  D  C.,  or  Baltimore  segment 
of  the  market  and  a  substantial  part  of 
the  supply  area  for  Delaware  Valley  over¬ 
laps  the  primary  portion  of  the  common 
supply  area  of  Baltimore  and  Washing¬ 
ton,  D.C.  For  much  of  the  area  the  dis¬ 
tance  therefrom  to  Philadelphia  and  New 
Jersey  is  significantly  greater  than  to 
Washington  and/or  Baltimore. 

If  identical  pricing  were  applicable  at 
all  plant  locations  in  Philadelphia,  New 
Jersey,  Washington,  D.C.,  and  Baltimore 
under  the  merged  order,  handlers  in  the 
latter  two  locations  would  undoubtedly 
have  priority  of  call  on  a  greater  than 
necessary  milk  supply  while  Philadelphia 
and  New  Jersey-based  handlers  might 
be  in  need  of  milk.  In  such  circumstances 
the  members  of  Pennmarva  would  un¬ 
doubtedly  direct  supplies  among  han¬ 
dlers  as  needed.  This  situation  could  not, 
however,  promote  continued  orderly 
marketing  over  time  since  producers 
delivering  from  the  common  supply  area 
to  plants  in  the  New  Jersey  and  Phila¬ 
delphia  area  would  net  a  lesser  return 
because  of  the  longer  haul  and  hence 
higher  hauling  costs. 

For  the  above  reasons,  it  is  concluded 
that  there  must  continue  to  be  some  price 
differential  between  Philadelphia  and 
Washington,  D.C.,  and/or  Baltimore. 
This  conclusion  is  further  supported  by 
the  fact  that,  because  of  the  greater  dis¬ 
tance  involved,  the  cost  to  a  Philadelphia 
or  New  Jersey  handler  of  supplemental 
milk  obtained  from  midwestern  supply 
sources  would  be  greater  than  that  for  a 
Washington,  D.C.,  or  Baltimore-based 
handler. 

In  order  that  the  order  merger  may  be 
accomplished  without  undue  disruption 
of  interplant  price  relationships,  particu¬ 
larly  in  the  major  areas  of  competition, 
the  basic  Class  I  and  Class  II  prices 
should  be  established  at  a  level  6  cents 


below  these  presently  applicable  under 
the  Delaware  Valley  order. 

As  an  adjunct  to  the  pricing  scheme 
and  to  preserve  the  interplant  price  re¬ 
lationships  which  have  prevailed  under 
the  several  orders,  provision  should  be 
made  for  the  payment  by  each  handler  of 
a  direct-delivery  differential  of  6  cents 
per  hundredweight  on  all  milk  received 
from  producers  by  such  handler  at  plants 
located  within  55  miles  of  the  city  hall 
at  Philadelphia.  The  payment  of  such 
differential  in  this  manner  will,  with 
respect  to  all  handlers  in  the  base  zone 
surrounding  the  Philadelphia  area,  re¬ 
sult  in  a  total  obligation  for  both  Class 
I  milk  and  Class  II  milk  identical  with 
that  presently  applicable  under  the  Dela¬ 
ware  Valley  order.  It  will  also  preserve 
the  present  pattern  of  returns  among 
most  of  the  present  Delaware  Valley 
producers. 

Handler  costs  for  Class  I  milk  at  plants 
within  75  miles  of  either  Washington  or 
Baltimore  will  be  increased  by  4  cents 
while  their  costs  for  Class  II  milk  will 
be  unchanged.  The  6-cent  Class  I  price 
difference  (in  lieu  of  the  present  10 
cents)  as  between  Philadelphia  and  Bal¬ 
timore  or  Washington  will  more  appro¬ 
priately  accommodate  the  growing 
competition  among  handlers  in  the  three 
segments  of  the  market  and  will  also 
substantially  implement  price  alignment 
at  plant  locations  where  location  differ¬ 
entials  are  applicable.  The  4 -cent  Class 
I  price  adjustment  applicable  to  handlers 
in  the  Washington-Baltimore  area  will 
apply  on  45  percent  of  the  combined 
market  Class  I  sales  and  will  result  in  an 
estimated  1-cent  increase  in  average 
producer  returns. 

As  has  been  previously  indicated,  the 
Delaware  Valley  market  has  a  much 
larger  milkshed  than  the  other  two  mar¬ 
kets  and  traditionally  was  supplied 
largely  through  supply  plants.  As  a  re¬ 
sult,  established  pool  reserve  processing 
facilities  have  been  maintained  in  the 
supply  area  and  it  is  not  necessary  to 
move  milk  to  the  city  except  for  Class  I 
uses.  Two  such  manufacturing  plants 
have  long  been  associated  with  the  Del-’ 
aware  Valley  market  and  under  the  pool¬ 
ing  provisions  hereinbefore  adopted  have 
been  provided  continuing  pool  status. 
In  addition,  processing  facilities  at  West¬ 
minster  and  Laurel,  Md.,  have  also  been 
provided  continuing  pool  status  and  such 
facilities  should  provide  economical  out¬ 
lets  for  reserve  milk  in  the  nearby  Mary¬ 
land  and  southern  Pennsylvania  areas 
from  which  present  Delaware  handlers 
draw  a  substantial  part  of  their  milk 
supply. 

The  additional  6  cents  which  pro¬ 
ducers  will  receive  through  the  direct- 
delivery  differential  for  milk  delivered 
to  the  Philadelphia  area  will  appropri¬ 
ately  compensate  them  for  the  additional 
transportation  costs  involved  in  moving 
milk  to  that  location.  This  will  tend  to 
insure  Philadelphia  handlers  equal  ac¬ 
cess  to  the  market’s  total  milk  supply  in 
competition  with  Baltimore  and  Wash¬ 
ington-based  handlers.  The  order  herein 
adopted  will  facilitate  the  movement  of 
any  reserve  milk  supplies  directly  to 


milk  product  processing  plants  in  the 
production  area.  Hence,  milk  not  re¬ 
quired  by  Philadelphia  area  handlers 
need  not  be  moved  to  the  city.  In  such 
event  there  would  be  a  transportation 
saving  to  the  producers  whose  milk  was 
involved  and,  accordingly,  a  handler 
would  not  be  obligated  for  the  directr 
delivery  differential  on  milk  so  moved. 

While  the  Delaware  Valley  order  pres¬ 
ently  provides  three  basing  points  (Phil¬ 
adelphia,  Trenton,  and  Atlantic  City) 
from  which  location  differentials  are 
computed,  it  does  not  appear  that  dis¬ 
continuing  of  the  use  of  Trenton  and 
Atlantic  City  as  basing  points  would 
change  the  applicable  price  at  any  plant 
associated  with  the  combined  market. 
For  this  reason,  and  also  to  facilitate  ad¬ 
ministration  of  the  order,  the  two  bas¬ 
ing  points  have  been  dropped  in  the 
merged  order. 

The  Upper  Chesapeake  Bay  order  pro¬ 
vides  both  Baltimore  and  Salisbury,  Md., 
as  basing  points  for  pricing  purposes. 
The  use  of  Salisbury  as  a  basing  point  at 
this  time  could  reasonably  affect  the 
price  only  at  certain  plant  locations  in 
the  southern  Delaware  area  herein  be¬ 
ing  added  to  the  marketing  area.  The 
dropping  of  Salisbury  as  a  basing  point 
was  proposed  by  the  currently  regulated 
local  southern  Delaware  handler  and  was 
supported  by  Pennmarva  in  its  post¬ 
hearing  brief. 

As  has  been  previously  indicated,  most 
of  the  milk  producers  in  this  southern 
Delaware  area  deliver  their  milk  to  Dela¬ 
ware  Valley  and  Upper  Chesapeake  Bay 
handlers  and  most  of  such  producers 
must  deliver  their  milk  direct  to  city 
plants.  The  hauling  cost  for  delivery  of 
that  milk  is  significantly  greater  than 
the  hauling  cost  experienced  by  the  lim¬ 
ited  number  of  producers  who  market 
their  milk  with  local  southern  Delaware 
handlers.  More  equitable  distribution  of 
returns  among  producers  will  prevail, 
therefore,  if  Salisbury  is  eliminated  as  a 
basing  point. 

The  Delaware  Valley  order  has  pro¬ 
vided  location  differential  pricing  at 
plants  located  45  miles  or  more  from  the 
specified  basing  points  while  under  the 
other  two  orders  location  differential 
pricing  is  applicable  with  respect  to 
plants  located  in  excess  of  75  miles  from 
basing  points.  This  difference  in  pricing 
structure  reflects  the  difference  in  basic 
structure  of  the  respective  markets.  The 
Delaware  Valley  market  traditionally 
was  supplied  through  supply  plants 
while  the  other  two  markets,  being  more 
compact,  were  direct-delivery  markets. 
The  different  mileage  distances  which 
have  been  employed  in  computing  loca¬ 
tion  differentials  under  these  orders  have 
implemented  appropriate  interorder 
price  relationships  at  country  plants  and 
this  has  been  effective  in  directing  an 
appropriate  division  of  supplies  as  among 
the  markets. 

Pennmarva  proposed  that  the  nearby 
zone,  wherein  the  basic  price  level  is  ap¬ 
plicable  with  respect  to  the  Delaware 
Valley  plants,  be  extended  from  45  miles 
to  55  miles.  Such  an  adjustment  would 
prospectively  affect  only  the  Allentown 
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plant  of  Lehigh  Valley,  a  cooperative  as¬ 
sociation  operating  not  only  manufac¬ 
turing  facilities,  but  also  substantial 
fluid  milk  packaging  and  distributing 
facilities. 

The  direct  effect  of  an  extension  of  the 
basic  zone  from  45  miles  to  55  miles  is 
to  increase  the  one  affected  handler’s 
(a  cooperative)  costs  of  both  Class  I  and 
Class  II  milk  9  cents  and  6  cents  and  5 
cents  respectively.  This  will  provide 
greater  equity  among  handlers  compet¬ 
ing  in  a  common  segment  of  the  market. 
An  indirect  result  will  be  that  such  co¬ 
operative’s  member  producers  will  re¬ 
ceive  a  slightly  greater  share  of  the  total 
pool  proceeds.  However,  this  zone  adjust¬ 
ment  was  proposed  and  supported  by 
Pennmarva  representing  the  majority  of 
producers  on  the  combined  market. 

Butterfat  differentials.  The  present 
butterfat  differential  provisions  of  the 
three  orders  here  being  considered  were 
adopted  by  the  Acting  Secretary  in  his 
decision  of  August  20,  1969  (34  F.R. 
13601),  on  the  basis  of  the  record  of  a 
regional  hearing  held  in  New  York  City 
on  June  16-17,  1969.  Such  provisions  are 
identical  as  among  the  three  orders  and 
are  equally  appropriate  under  the  com¬ 
bined  order  for  the  identical  reasons  set 
forth  in  that  decision.  Since  the  same 
butterfat  differential  now  applies  with 
respect  to  both  Class  I  and  Class  II,  han¬ 
dler  costs  for  differential  butterfat  above 
or  below  the  basic  test  at  which  milk  is 
priced  are  the  same,  regardless  of  use. 
It  is  unnecessary,  therefore,  to  “clear” 
the  differential  butterfat  through  the 
equalization  pool.  In  order  that  returns 
to  each  producer  will  reflect  the  value  of 
his  milk  at  the  butterfat  test  at  which 
such  milk  is  received,  it  is  provided  that 
each  handler,  in  making  payment  to  each 
producer,  shall  adjust  the  uniform 
price  (s)  by  the  application  of  the  butter¬ 
fat  differential.  This  procedure  will  fa¬ 
cilitate  handler  accounting  under  the 
order  and  administration  thereof. 

Application  of  location  differentials. 
The  application  of  location  differentials 
under  the  separate  orders  is  essentially 
similar,  except  that  the  Delaware  Valley 
order  assigns  receipts  from  other  pool 
plants  to  Class  I  utilization  in  excess  of 
95  percent  of  receipts  from  producers, 
cooperative  associations  and  certain 
other  specified  receipts,  while  the  other 
two  orders  assign  100  percent  of  these 
latter  receipts  first  to  Class  I.  The  provi¬ 
sions  of  the  Delaware  Valley  order  are 
adopted  for  the  merged  order. 

This  assignment  procedure  was  ini¬ 
tially  adopted  in  recognition  of  the  fact 
that  a  handler  operating  only  a  fluid 
milk  business  must  necessarily  have 
available  at  his  bottling  plant  some  milk 
in  excess  of  his  actual  Class  I  utilization. 
Such  reserve  is  needed  to  meet  unantici¬ 
pated  fluctuations  in  day-to-day  require¬ 
ments,  route  returns  and  normal  plant 
shrinkage.  The  situation  in  the  market, 
has  significantly  changed  over  the  years 
in  that  handlers  now  generally  receive 
at  their  bottling  plant  all  necessary  fluid 
requirements  directly  from  the  farm.  Ac¬ 
cordingly,  under  most  circumstances,  the 
assignment  procedure  being  prescribed 


for  applying  handler  location  differen¬ 
tials  will  not  result  in  a  Class  I  assign¬ 
ment  on  interplant  movements.  Never¬ 
theless,  in  circumstances  where  such 
assignment  does  result,  any  resulting 
location  credits  are  appropriate. 

In  light  of  the  pooling  standards  here¬ 
inbefore  adopted,  some  safeguard  appro¬ 
priately  must  be  provided  to  deter  the 
operator  of  a  pool  supply  plant  from 
circumventing  the  intent  of  the  location 
differential  provisions  by  moving  milk 
from  such  supply  plant  through  an  in¬ 
termediate  pool  plant  in  the  base  zone 
as  a  means  of  transferring  such  milk  to 
other  pool  handlers  and  acquiring  Class 
I  location  credits  which  could  not  be 
acquired  by  direct  movements  to  the 
plant  of  ultimate  receipt.  It  is  provided, 
therefore,  that  in  the  computation  of 
location  differential  credits  to  handlers, 
transfers  from  a  pool  plant  to  a  second 
pool  plant  which  are  in  turn  transferred 
to  a  third  pool  plant,  shall  be  treated  as 
though  the  transfer  was  direct  from  the 
originating  plant  to  the  plant  of  ultimate 
receipt. 

(d>  Seasonal  incentive  payment  plan. 
The  merged  order  should  provide  for  the 
payment  of  producers  under  a  “base  and 
excess”  plan  as  a  means  of  encouraging 
a  continuing  uniform  level  of  production 
throughout  the  year. 

Each  of  the  respective  orders  presently 
provides  a  base-excess  payment  plan 
whereby  bases  are  computed  on  deliver¬ 
ies  in  the  months  of  July  through  De¬ 
cember  and  are  applicable  for  the 
months  of  March  through  June,  except 
Washington,  D.C.,  under  which  bases  are 
applicable  only  for  the  three  months  of 
April  through  June.  Each  of  the  orders 
provides  very  liberal  base  transfer  rules 
and,  in  addition,  dairy  fanners  delivering 
milk  to  any  plant  which  first  enters  the 
market  after  the  beginning  of  any  base¬ 
forming  period  may  acquire  bases  com¬ 
puted  as  though  such  plant  had  been  a 
pool  plant  throughout  the  base-forming 
period. 

Because  of  the  ease  with  which  trans¬ 
fers  can  be  accomplished  under  the  cur¬ 
rent  orders  and  because  daily  farmers 
can  earn  full  bases,  even  though  the 
plant  to  which  their  milk  is  delivered  is 
pooled  as  little  as  a  single  month,  there 
has  been  considerable  abuse  of  the  base- 
excess  plan,  particularly  under  the  Dela¬ 
ware  Valley  order. 

Plants  normally  associated  with  the 
New  York-New  Jersey  market  (Order  2) , 
and  even  the  Massachusetts-Rhode  Is¬ 
land-New  Hampshire  market  (Order  1 ) , 
have  shifted  regulation  to  the  Delaware 
Valley  order  (in  some  instances  for  a 
single  month)  for  the  obvious  purpose  of 
acquiring  bases  for  the  dairy  farmer 
patrons.  Bases  so  acquired  are  then 
transferred  to  other  producers  in  the 
Delaware  Valley  market.  In  other  cir¬ 
cumstances,  deliveries  from  farms  have 
been  split  so  that  only  base  milk  is  de¬ 
livered  to  the  Delaware  Valley  market, 
and  what  would  otherwise  have  been 
excess  milk  is  delivered  as  producer  milk 
under  another  order.  In  still  other  cir¬ 
cumstances,  plants  have  shifted  regula¬ 
tion  to  the  Delaware  Valley  order  during 


the  base-operating  period,  which  is  the  | 
“take  out”  period  under  the  Louisville 
seasonal  pricing  plan  under  Order  2,  and 
have  then  been  returned  to  regulation 
under  Order  2  to  participate  in  the  “pay 
back”  under  the  Louisville  plan  during 
the  fall  months. 

These  numerous  abuses  of  the  base 
plan,  which  in  many  situations  were  also 
abuses  of  the  Louisville  plan  under  either 
Order  1  or  2,  have  resulted  in  consider¬ 
able  discontent  on  the  part  of  many  pro¬ 
ducers  in  the  Delaware  Valley  market. 

A  proposal  for  a  Louisville  payment 
plan  was  made  on  behalf  of  the  Dairy¬ 
men’s  League  Cooperative  Association, 
Inc.  (now  DairyLea  Cooperative,  Inc.) 
and  Northeast  Dairy  Cooperative  Fed¬ 
eration,  Inc.  Both  of  these  organizations 
are  major  cooperatives  under  Order  2  and 
DairyLea  also  has  substantial  member¬ 
ship  among  Order  4  producers. 

Proponents’  fundamental  purpose  in 
making  this  proposal  was  essentially 
identical  with  that  of  proponents  for  a 
12-month  base  plan;  i.e.,  to  encourage  a 
continuing  even  pattern  of  production 
throughout  the  year  and  to  eliminate  in¬ 
terorder  shifts  of  plants  and  producers 
for  the  sole  purpose  of  exploiting  the 
different  seasonal  pricing  plans.  In  addi¬ 
tion,  however,  proponents  for  a  Louisville 
plan  contended  that  such  a  plan  was 
necessary  to  promote  more  uniformity  of 
regulation  and  greater  price  equity 
among  producers  throughout  the  region. 

Both  the  base-excess  plan  and  the 
Louisville  seasonal  incentive  pricing 
plan  obviously  can  be  effective  in  pro¬ 
moting  a  desirable  seasonality  of  pro¬ 
duction  in  any  particular  market. 
Although  both  plans  have  wide  accept¬ 
ance,  the  plan  provided  in  any  particu¬ 
lar  market  should  be  one  which  has  the 
approval  of  a  substantial  majority  of 
producers  in  such  market.  The  coopera¬ 
tives  representing  such  a  majority  of  the 
producers  in  the  markets  here  being 
merged  support  a  base-excess  plan. 

A  12-month  base  plan,  with  transfers 
limited  to  circumstances  of  death  or  dis¬ 
continuance  of  the  dairy  enterprise,  and 
with  provision  whereby  new  producers 
may  acquire  bases  reflecting  an  equita¬ 
ble  percentage  of  their  monthly  deliv¬ 
eries,  was  proposed  by  Pennmarva  as  the 
most  appropriate  means  of  insuring  con¬ 
tinuing  even  production. 

The  base  and  excess  plan  herein 
adopted  would  establish  a  base  for  each 
producer  by  dividing  his  total  deliveries 
to  pool  plants  in  the  preceding  months 
of  August  through  December  by  153  (154 
in  the  case  of  a  producer  on  every-other- 
day  delivery  and  who  delivered  on  Au¬ 
gust  1)  less  the  number  of  days,  if  any, 
for  which  such  producer’s  production 
was  not  received  by  pool  handlers,  but 
under  no  circumstances  by  less  than  120. 
Producers  would  establish  new  bases  each 
year.  Such  bases  would  be  computed  by 
the  market  administrator  to  be  effective 
for  the  12-month  period  of  March  1 
through  February  of  the  following  year. 
By  February  25  of  each  year  the  market 
administrator  would  notify  each  coop¬ 
erative  association  with  respect  to  the 
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established  base  of  each  producer  mem¬ 
ber  and  each  nonmember  producer  with 
respect  to  his  established  base. 

Normally,  new  supply  plants  would  be 
expected  to  enter  the  market  only  be¬ 
cause  additional  milk  supplies  are  re¬ 
quired.  Thus,  there  could  be  no  need  for 
such  plants  to  enter  the  market  initially 
in  the  months  of  flush  production.  Ap¬ 
propriately,  dairy  farmers  associated 
with  any  supply  plant  entering  the  mar¬ 
ket  should  acquire  bases  in  the  identical 
manner  as  regular  producers;  l.e.,  based 
on  their  deliveries  to  pool  plants  during 
the  base-forming  months  or  in  the  alter¬ 
native  acquire  a  base  in  the  manner  here¬ 
inafter  prescribed  for  new  producers. 

For  distributing  plants,  the  situation 
is  somewhat  different.  A  change  in  the 
respective  volumes  of  Class  I  route  sales 
between  markets,  either  by  virtue  of 
additional  business  or  by  loss  of  sales, 
can  result  in  an  unintentional  shift  in 
regulation  of  a  plant  from  one  order  to 
another.  It  would  be  unreasonable,  in 
establishing  bases,  to  discriminate 
against  producers  delivering  to  such  a 
plant.  Accordingly,  the  order  provides 
that  when  a  distributing  plant  first  be¬ 
comes  regulated,  the  market  administra¬ 
tor  shall  compute  bases  for  the  producers 
shipping  to  such  plant  on  the  identical 
basis  used  in  the  computation  of  bases 
generally,  considering  the  deliveries  of 
such  producers  to  the  plant  in  its  non¬ 
pool  status  as  though  it  had  been  a  pool 
plant. 

Special  consideration  was  proposed  to 
accommodate  bona  fide  shifting  of  pro¬ 
ducers  between  this  order  and  Order  2. 
In  light  of  limited  base  transfer  provi¬ 
sions,  the  opportunity  for  exploiting  the 
plan  to  the  detriment  of  other  producers 
is  substantially  reduced.  It  is  possible, 
therefore,  to  adopt  in  this  order  with 
respect  to  Order  2  a  provision  which  has 
been  applicable  only  among  the  three 
orders  here  being  merged.  Because  there 
is  a  close  interrelationship  between  the 
Order  4  and  Order  2  markets  and  they 
do  draw  to  a  considerable  extent  upon 
a  common  supply  area,  producers  should 
not  be  unduly  inhibited  from  shifting 
between  the  markets. 

Milk  would  most  logically  be  needed  in 
this  market  during  the  short  production 
months.  It  is  provided,  therefore,  that 
for  any  farm  from  which  the  entire  pro¬ 
duction  was  moved  as  producer  milk 
under  Order  2  during  all  or  part  of  the 
August-September  period,  and  there¬ 
after  was  moved  as  producer  milk  under 
this  order  through  December,  a  base  shall 
be  computed  on  the  basis  of  the  deliveries 
under  both  orders.  Requiring  that  the 
milk  all  be  delivered  to  this  order  during 
the  last  3  months  of  the  base-forming  pe¬ 
riod  will  assure  that  the  milk  has  been 
associated  with  the  market  when  sup¬ 
plies  are  most  needed. 

Under  the  transfer  rules  hereinafter 
discussed,  there  will  be  but  limited  op¬ 
portunity  for  new  producers  to  acquire 
bases  by  transfer.  Appropriately,  there¬ 
fore,  some  provision  should  be  made 
whereby  new  producers  can  acquire  bases 
reflecting  their  performance  in  the  mar¬ 
ket.  Otherwise,  new  producers  might  be 
deterred  from  entering  the  market. 


Pennmarva  initially  proposed  that  a 
new  producer  might  acquire  a  base  equal 
to  50  percent  of  his  deliveries  each  month 
until  such  time  as  he  had  delivered  four 
months  during  the  next  following  base¬ 
forming  period.  In  its  posthearing  brief, 
however,  proponent  suggested  that  the  50 
percent  apply  only  to  the  months  of 
March  through  June,  that  60  percent 
apply  in  the  months  of  January,  Feb¬ 
ruary,  July,  and  December  and  that  70 
percent  apply  in  the  remaining  4  months 
of  August  through  November. 

It  is  concluded  that  the  latter  per¬ 
centages  will  provide  reasonable  treat¬ 
ment  for  new  producers  and  that  no  fur¬ 
ther  provision  is  needed  for  the  purpose 
of  providing  interim  bases.  Bases  com¬ 
puted  on  these  percentages  would  not 
appear  to  be  so  high  as  to  encourage  new 
producers  to  come  on  the  market  at  a 
time  when  their  milk  is  not  needed  for 
Class  I  purposes.  At  the  same  time,  they 
would  not  be  so  low  as  to  discourage  any 
producer  who  intends  to  become  per¬ 
manently  associated  with  the  market. 

To  insure  equity  between  established 
producers  and  new  producers,  provision 
must  be  made  whereby  a  producer  with 
an  established  base  can  give  up  such  base 
by  notification  to  the  market  adminis¬ 
trator  and  have  a  new  base  computed 
each  month  on  the  same  percentage  as 
is  applicable  to  new  producers.  Once  a 
producer  relinquishes  his  established 
base,  he  must  have  his  base  computed 
each  month  on  a  percentage  basis  until 
the  following  March  when  new  bases 
become  applicable. 

Under  the  terms  of  the  order,  “base 
milk”  will  be  that  milk  received  during 
the  month  which  is  not  in  excess  of  the 
producer’s  base  multiplied  by  the  num¬ 
ber  of  days  of  production  on  which  such 
milk  was  received  at  pool  plants  during 
the  month.  “Excess  milk”  is  that  pro¬ 
ducer  milk  received  during  the  month 
which  is  in  excess  of  the  base  milk  re¬ 
ceived  from  such  producer  during  such 
month. 

Class  I  disposition  of  the  market  would 
first  be  assigned  to  base  milk.  If  the  ag¬ 
gregate  Class  I  disposition  is  more  than 
the  base  milk  pooled  in  any  month,  such 
additional  Class  I  milk  would  be  allocated 
to  excess  milk  and  the  excess  price  in¬ 
creased  accordingly.  Except  under  such 
circumstances,  producers  would  receive 
only  a  Class  II  price  for  their  excess  milk 
and  the  remaining  pool  proceeds  would 
be  paid  on  base  milk. 

In  some  circumstances,  due  to  audit 
adjustment  or  inventory  classification, 
the  normal  procedure  for  calculation  of 
base  and  excess  prices  might  result  in 
a  base  price  higher  than  the  Class  I  price. 
If  this  situation  should  occur,  such  ad¬ 
ditional  value  over  the  Class  I  price 
should  be  assigned  to  excess  milk  until 
the  value  of  excess  milk  per  hundred¬ 
weight  is  brought  up  to  the  Class  I  price 
and  any  remaining  additional  values 
should  be  prorated  between  base  and  ex¬ 
cess  milk. 

Location  adjustments  would  be  appli¬ 
cable  only  to  the  price  paid  producers  for 
base  milk.  Since  excess  milk  will  essen¬ 
tially  represent  only  milk  classified  in 


Class  n  to  which  no  location  adjustment 
is  applicable,  the  producer  price  for  ex¬ 
cess  milk  should  not  be  subject  to  a  lo¬ 
cation  differential. 

The  order  should  provide  appropriate 
rules  for  the  handling  of  base  transfers 
and  for  other  conditions  that  arise  in 
connection  with  the  administration  of 
the  base  and  excess  plan. 

An  established  base  should  be  trans¬ 
ferable  only  in  its  entirety  to  another 
dairy  farmer  and  only  upon  the  death 
of  the  baseholder  or  the  discontinuance 
of  milk  production  because  of  entry  into 
military  service  „  by  such  baseholder. 
Base  transfers  should  be  accomplished 
only  through  written  application  to  the 
market  administrator  on  forms  pre¬ 
scribed  by  the  market  administrator  and 
must  be  signed  by  the  baseholder,  his 
heirs  or  assignee  and  by  the  person  ac¬ 
quiring  such  base.  A  separate  base  is 
applicable  to  each  farm  in  the  case  of 
multiple  farm  operations  and  only  one 
base  can  be  established  for  each  farm. 
Where  a  base  has  been  established  joint¬ 
ly  and  a  copy  of  the  partnership  agree¬ 
ment  setting  forth  the  percentages  of 
interest  of  each  partner  has  been  filed 
with  the  market  administrator  before 
the  end  of  the  base-forming  period,  then 
on  termination  of  the  partnership  each 
partner  will  be  entitled  to  his  stated 
share.  Provision  also  is  made  whereby, 
in  bona  fide  partnership  operations,  two 
or  more  producers  may  combine  bases 
which  would  then  be  applicable  for  a 
single  farm. 

Each  of  the  orders  here  being  merged 
provides  a  base  plan  and  established 
bases  would  otherwise  be  operative  under 
each  through  June  1970.  Appropriately, 
therefore,  the  new  base  plan  should  not 
be  effected  until  March  1,  1971.  How¬ 
ever,  bases  to  be  effective  March  1,  1971, 
will  be  computed  on  the  basis  of  deliver¬ 
ies  during  the  August-December  1970 
period. 

Because  current  bases  at  best  could 
have  but  a  short  time  to  run  after  the 
effective  date  of  any  merged  order,  it  is 
provided  that  the  bases  held  under  the 
respective  orders  on  the  effective  date  of 
the  merged  order  will  be  effective  under 
the  new  order  for  the  period  through 
June  1970.  Such  bases  may  be  transferred 
only  under  the  transfer  rules  promul¬ 
gated  for  the  new  base  plan,  however. 

(e)  Marketing  service  provision.  Pro¬ 
vision  should  be  made  in  the  merged 
order  for  the  performance  of  marketing 
service  for  producers  such  as  verification 
of  the  weights  and  tests  of  producer  milk 
and  dissemination  of  market  informa¬ 
tion.  The  Act  specifically  authorizes 
marketing  service  provisions  of  the  na¬ 
ture  herein  adopted. 

The  services  should  be  provided  by  the 
market  administrator  and  the  cost 
should  be  borne  by  the  producers  re¬ 
ceiving  the  services.  When  a  cooperative 
association  is  actually  performing  for  its 
member  producers  the  services  which 
the  market  administrator  would  other¬ 
wise  provide  under  this  provision,  such 
member  producers  would  not  be  subject 
to  the  marketing  services  deduction. 
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It  is  concluded  that  a  maximum  mar¬ 
keting  service  rate  of  5  cents  per  hun¬ 
dredweight  should  be  established  for  the 
combined  order.  The  Washington,  D.C., 
and  Upper  Chesapeake  Bay  orders  pres¬ 
ently  provide  for  a  5-cent  maximum 
assessment  while  no  assessment  is  pro¬ 
vided  for  under  the  Delaware  Valley 
order.  Under  Orders  3  and  16,  non¬ 
member  producers  have  had  assurance 
through  the  checking  of  weights  and 
tests  of  their  milk  by  the  market  admin¬ 
istrator  that  their  payment  for  such  milk 
correctly  reflects  the  volume  and  test  of 
milk  delivered.  In  addition,  through  the 
marketing  information  disseminated  by 
the  respective  market  administrators 
they  have  had  essential  information  on 
marketing  conditions  (including  current 
supplies,  demand,  production  cost  infor¬ 
mation,  prices,  prospective  returns  and 
related  data)  to  more  effectively  plan 
their  production  programs.  These  serv¬ 
ices  should  be  made  equally  available  to 
nonmember  producers  on  the  combined 
market. 

The  market  administrator  of  Order  4 
has  no  regular  check  testing  program  on 
nonmember  milk  and  has  not  partici¬ 
pated  in  any  program  of  checking  bulk 
farm  tank  calibrations.  Also,  it  does  not 
appear  that  the  States  of  New  Jersey 
and  Pennsylvania  have  direct  responsi¬ 
bility  in  the  matter  of  farm  bulk  tank 
calibrations  and  their  activities  in  the 
matter  of  checking  butterfat  tests  have 
been  nominal.  The  respective  States  have 
neither  the  personnel  nor  the  funds  to 
carry  out  an  adequate  check  testing  and 
weight  verification  program. 

Now  that  the  market  has  converted  to 
bulk  tank  handling  the  samples  for  but¬ 
terfat  testing  must  be  taken,  and  the 
checking  of  the  weights  of  producer  milk 
must  be  done  at  the  farm  rather  than  at 
the  plant  as  was  formerly  the  case  when 
milk  was  shipped  in  cans.  The  marketing 
services  program  here  adopted  for  the 
combined  market,  therefore,  will  pro¬ 
mote  orderly  marketing  by  assuring  indi¬ 
vidual  producers  that  they  have  obtained 
accurate  weights  and  tests  of  their  milk. 

The  5-cent  maximum  rate  of  deduc¬ 
tion  appears  reasonable  in  view  of  the 
number  of  producers  involved  and  the 
rates  which  have  been  applicable  under 
the  Washington,  D.C..  and  Upper  Chesa¬ 
peake  Bay  orders  and  should  provide  the 
necessary  funds  to  support  an  adequate 
marketing  service  program.  Should  ex¬ 
perience  indicate  that  such  service  can 
be  performed  at  a  lesser  rate,  provision 
is  made  whereby  the  Secretary  may  ad¬ 
just  the  rate  downward  without  the 
necessity  of  calling  a  hearing  to  consider 
the  matter. 

The  order  proponents  supported  a 
marketing  service  program  in  conjunc¬ 
tion  with  a  “cooperative  payment”  pro¬ 
gram  and  held  that  if  both  programs 
could  not  be  adopted,  the  marketing  serv¬ 
ice  program  should  be  dropped  in  favor 
of  cooperative  payments.  While  there 
could  be  some  overlapping  of  services 
under  the  two  programs,  particularly  in 
the  dissemination  of  market  informa¬ 
tion,  the  two  programs  would  not  other¬ 
wise  serve  similar  purposes.  In  any  case, 
the  request  for  cooperative  payment  pro¬ 


visions  is  hereinafter  denied  and  there  is 
an  essential  need  for  the  marketing 
service  program. 

(f)  Cooperative  payment  provisions. 
Payments  to  qualified  cooperative  as¬ 
sociations  or  federations  from  pool  pro¬ 
ceeds,  in  compensation  for  marketwide 
services  of  benefit  to  all  producers,  should 
not  be  p.  ovided  for  in  the  order  on  the 
basis  of  this  record. 

Pennmarva  proposed  that  the  merged 
order  provide  “cooperative  payment” 
provisions  essentially  similar  to  those 
contained  in  the  New  York-New  Jersey 
order  (Order  2) .  Under  the  proposal,  a 
qualified  cooperative  (any  cooperative 
representing  at  least  10  percent  of  all 
producers  on  the  market  and  determined 
by  the  market  administrator  to  be  per¬ 
forming  specified  marketwide  services 
benefiting  all  producers)  would  receive 
payment  at  the  rate  of  4  cents  per 
hundredweight  of  member  producer  milk. 
Such  monies  would  be  derived  from  pool 
proceeds  prior  to  the  computation  of  the 
blended  price. 

In  certain  circumstances,  cooperatives 
not  otherwise  qualifying  for  such  pay¬ 
ments  could  affiliate  with  a  qualified  co¬ 
operative  to  the  end  that  the  latter  could 
receive  payment  on  both  its  producer 
milk  and  the  affiliate’s  member  producer 
milk.  Cooperatives  performing  market¬ 
wide  services,  but  not  qualifying  because 
of  size,  could  federate  to  qualify  for  the 
payments. 

Proponent  anticipated  that  under  its 
proposal  each  of  its  three  member  co¬ 
operatives  would  qualify  individually  for 
payments.  Except  through  possible  fed¬ 
eration  on  the  part  of  other  cooperatives, 
no  other  payment  recipients  were  in 
prospect  at  the  time  of  the  hearing. 

The  spokesmen  for  the  three  member 
cooperatives  of  Pennmarva  initially  held 
that  essentially  all  the  activities  (with 
minor  exceptions)  of  these  cooperatives, 
and  hence  expenditures,  individually  are 
marketwide  in  nature  and  represent 
qualifying  activities  under  their  pro¬ 
posal.  Later  this  position  was  modified. 
The  annual  monetary  disbursements  of 
each  were  reviewed  and  divided  between 
(1)  expenditures  primarily  in  the  in¬ 
terest  of  members  only,  and  (2)  expend¬ 
itures  in  the  interest  of  producers  gen¬ 
erally  (marketwide  services).  While  the 
modified  position  resulted  in  a  substan¬ 
tial  reduction  in  the  claimed  expenditure 
for  marketwide  services,  such  claimed 
expenditures  exceeded  for  each  coopera¬ 
tive  the  amount  of  reimbursement  pay¬ 
able  under  the  proposal  at  the  4  cents  per 
hundredweight  rate  on  member  milk. 

The  specific  problem,  from  which  pro¬ 
ponent  seeks  relief  through  cooperative 
payments,  is  an  alleged  disadvantage  to 
its  member  cooperatives  created  by  the 
presence  of  cooperative  payments  under 
Order  2  (New  York-New  Jersey) .  Propo¬ 
nent  states  that  the  local  cooperatives 
compete  for  membership  among  pro¬ 
ducers  in  this  market  with  New  York- 
based  cooperative  recipients  of  such  pay¬ 
ments  which,  because  of  the  payments, 
can  and  do  have  lower  membership  dues 
than  the  local  cooperatives. 

Proponent’s  spokesman  testified  fur¬ 
ther  that  because  of  this  his  own  co¬ 


operative  (Inter-State)  had  lost  perhaps 
as  many  as  20  members  (or  potential 
members)  to  such  New  York-based  co¬ 
operatives  in  the  past  few  years.  He 
further  testified  that  his  cooperative’s 
membership  percentage  among  produc¬ 
ers  in  this  market  had  declined  while 
that  of  New  York-based  cooperatives  had 
increased. 

The  fact  that  certain  cooperatives, 
whose  primary  membership  is  in  the  New 
York-New  Jersey  market,  have  increased 
their  membership  in  this  merged  market 
in  recent  years  would  not  be  adequate 
basis  in  itself  for  adopting  cooperative 
payments  under  this  order.  Competition 
among  cooperatives  for  membership  is 
commonplace.  In  any  such  organization 
some  members  inevitably  become  dis¬ 
satisfied  and  resign  membership  for  one 
reason  or  another.  Some  may  then  join  a 
competing  organization.  It  would  be  sur¬ 
prising  if  proponent’s  member  coopera¬ 
tives  do  not  hold  as  producer  members 
some  dairy  farmers  who  previously  were 
members  of  Ahe  same  cooperatives  of 
which  it  complains.  It  is  most  likely, 
however,  that  any  increase  in  member¬ 
ship  of  the  New  York-New  Jersey  co¬ 
operatives  in  this  market  is  largely  the 
result  of  the  additional  plants  which  be¬ 
came  regulated  under  Order  4  following 
the  change  from  individual-handler  to 
market  wide  pooling  effective  June  1, 
1967. 

Further,  the  relatively  small  number 
of  nonmember  producers  does  not  attest 
to  any  weakness  in  cooperative  orga¬ 
nization  in  this  market.  In  the  period 
between  1962  and  1968,  the  total  number 
of  producers  decreased  by  620,  while  the 
number  of  cooperative  member  produc¬ 
ers  increased  by  565.  In  the  Washing¬ 
ton,  D.C.,  area  almost  93  percent  of  all 
producers  are  members  of  cooperatives 
and  this  has  been  the  situation  through¬ 
out  the  7-year  period.  In  each  of  the 
other  two  segments  of  the  market,  co¬ 
operative  membership  currently  repre¬ 
sents  80  percent  of  all  producers,  whereas 
in  1962  cooperative  membership  in  the 
Delaware  Valley  market  was  only  60  per¬ 
cent  and  in  the  Upper  Chesapeake  Bay 
market  was  approximately  75  percent.  If 
payment  were  provided  for  market  serv¬ 
ices  of  a  marketwide  nature,  such  serv¬ 
ices  would  be  financially  supported  pri¬ 
marily  by,  and  would  accrue  mainly  to, 
the  producer  members  of  proponent’s 
member  cooperatives. 

Proponent’s  request  for  cooperative 
payments  thus  appears  unrelated  to  any 
circumstances  for  which  such  payments 
conceivably  might  be  warranted.  Th$ 
market  activities  for  which  reimburse¬ 
ment  is  requested,  as  well  as  the  functions 
of  supply  balancing  and  handling  of  the 
market’s  reserve  supply,  are  currently 
activities  which  the  member  cooperatives 
have  elected  to  pursue  in  the  interest  of 
their  producer  members.  In  performing 
such  activities,  each  of  such  cooperatives 
has  acted  as  any  alert,  intelligent,  orga¬ 
nized  participant  of  the  market  would  be 
expected  to  do.  That  incidental  benefits 
may  accrue  to  the  relatively  few  non¬ 
members  remaining  in  this  market  from 
activities  engaged  in  by  such  cooperatives 
in  the  direct  interest  of  their  members 
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cannot  be  construed,  under  the  condi¬ 
tions  in  this  market,  as  reason  for  re¬ 
quiring  by  law  that  all  producers  must 
share  the  cost  of  such  activities. 

The  important  positions  which  the 
three  Pennmarva  cooperatives  have  ac¬ 
quired  in  their  respective  segments  of  the 
market  is  the  direct  result  of  the  enter¬ 
prise  and  initiative  they  have  individ¬ 
ually  shown  in  advancing  the  interests  of 
their  member  producers.  When  coopera¬ 
tives  can  achieve  and  retain,  as  volun¬ 
tary  organizations,  a  dominant  market 
position,  as  these  cooperatives  have, 
without  outside  help  in  the  collection  of 
income  for  the  normal  range  of  coopera¬ 
tive  services,  it  would  not  be  sound  to 
provide  assistance  in  the  form  of  a  sub¬ 
sidy,  or  hidden  dues,  by  regulation.  In 
such  circumstances,  assistance  of  this 
kind  could  hardly  strengthen  such  co¬ 
operatives  in  the  long  run,  and  actually 
might  weaken  them  through  their  in¬ 
creased  dependence  on  the  regulation 
and  by  the  supervision  that  follows  from 
providing  such  funds  as  a  public  function. 

Even  proponent  indicates  some  doubt 
of  its  position.  It  pursues  its  request,  but 
it  also  points  out  that  removal  of  the  co¬ 
operative  payment  provisions  from  Or¬ 
der  2  would  be  a  preferable  solution  to 
the  problem  presented.  This  is  not,  of 
course,  a  proper  place  for  further  dis¬ 
cussion  of  the  terms  of  the  Order  2  pay¬ 
ment  provisions  or  of  their  possible 
modification.  However,  if  as  proponent 
holds,  Order  2  cooperatives,  by  virtue  of 
the  funds  they  receive  through  coopera¬ 
tive  payments,  operate  at  an  advantage 
in  this  market  in  competing  with  local 
cooperatives  for  membership,  a  more  ap¬ 
propriate  action  for  proponent  would  be 
to  consider  whether  there  are  appropriate 
adjustments  that  might  be  made  in  the 
cooperative  service  provisions  of  Order 
2,  particularly  as  they  relate  to  require¬ 
ments  on  the  membership  of  Order  2 
recipient  cooperatives  serving  this 
(merged)  market  as  a  basis  for  payment 
eligibility.  This,  of  course,  could  only  be 
accomplished  through  hearing  procedure 
on  Order  2. 

It  is  concluded  from  the  foregoing  that 
cooperative  payments  are  not  warranted 
under  the  merged  order  either  to  solve 
the  competitive  problem  relating  to  co¬ 
operative  membership,  or  on  any  need  to 
give  financial  assistance  to  the  coopera¬ 
tives  in  carrying  on  customary  services 
which  may  have  incidental  benefit  to 
nonmember  producers. 

(g)  Payments  to  individual  producers 
and  to  cooperative  associations.  The 
order  should  provide  for  partial  payment 
to  producers  on  or  before  the  last  day  of 
the  month  and  for  final  payment  on  or 
before  the  20th  day  after  the  end  of  the 
month.  The  partial  payment  should  be 
for  milk  received  during  the  first  15  days 
of  the  month  and  should  be  at  not  less 
than  the  Class  n  price  for  the  preceding 
month.  Final  payment  to  each  producer 
should  reflect  the  handler’s  total  obliga¬ 
tion  for  milk  received  from  such  pro¬ 
ducer  in  the  preceding  month  less  the 
amount  of  partial  payment  and  proper 
authorized  deductions,  adjusted  to  re¬ 
flect  any  butterfat  variation  from  3.5 
percent,  location  adjustment,  and  the  di¬ 


rect-delivery  differential.  When  payment 
is  being  made  to  a  cooperative  associa¬ 
tion,  such  payments  should  be  paid  on 
the  second  day  prior  to  the  date  for  pay¬ 
ment  to  individual  producers. 

Both  the  Washington,  D.C.,  and  Upper 
Chesapeake  Bay  orders  provide  for  a 
single  payment  to  producers  on  or  before 
the  15th  day  after  the  end  of  the  month. 
The  Delaware  Valley  order  provides  for 
a  partial  payment  and  final  payment  at 
the  same  time  and  in  substantially  the 
same  manner  here  provided. 

Almost  60  percent  of  the  producers 
under  the  several  orders  have  had  their 
milk  priced  under  the  Delaware  Valley 
order.  They  are  accustomed  to  receiving 
payment  on  the  same  dates  here  pre¬ 
scribed  and  the  record  presents  no  com¬ 
pelling  evidence  for  a  different  plan. 

While  this  payment  schedule  will  be  a 
change  for  producers  whose  milk  is  priced 
under  the  other  two  orders,  the  members 
of  the  proponent  Federation  generally 
supported  such  change.  Although  final 
payment  can  be  as  much  as  5  days  later 
(the  20th  of  the  following  month  rather 
than  the  15th) ,  the  impact  of  this  will  be 
offset  by  the  earlier  partial  payment  to 
be  made  on  or  before  the  end  of  the 
month  (15  days  earlier  than  producers 
are  now  paid) . 

Under  the  present  structure  of  the 
market,  producers  require  substantial  op¬ 
erating  capital.  They  must  make  sub¬ 
stantial  cash  investments  and  have  the 
ready  cash  to  meet  their  obligations. 
Regular  partial  payment  for  milk  de¬ 
livered  during  the  first  part  of  the 
month  should  ease  problems  attendant  to 
the  maintenance  of  sufficient  operating 
capital  in  order  to  adjust  effectively  to 
changing  operating  conditions  in  the 
market. 

Use  of  the  Class  II  milk  price  for  the 
previous  month  in  making  the  partial 
payment  will  minimize  the  possibility  of 
any  overpayments  on  the  part  of  the 
handler. 

Payment  to  a  cooperative  association, 
either  in  its  capacity  as  the  marketing 
agent  of  the  producer  or  in  its  capacity 
as  a  handler,  2  days  earlier  than  pay¬ 
ment  to  individual  producers  is  necessary 
in  order  that  the  cooperative  will  have 
the  information  and  moneys  needed  to 
pay  its  members  on  the  same  dates  that 
other  producers  are  paid.  In  this  con¬ 
nection,  the  order  provides  that,  in  mak¬ 
ing  final  payments  to  producers  or  to 
a  cooperative  association  as  the  agency 
of  a  producer,  each  handler  shall  furnish 
a  statement  identifying  the  producer,  the 
pounds  of  milk  delivered  and  butterfat 
test  thereof,  the  minimum  price  required 
to  be  paid  and  the  nature  and  amounts 
of  any  deductions.  Such  information  is 
necessary  in  order  that  the  producer 
may  verify  that  the  payment  is  proper, 
and  in  the  case  of  payment  to  a  coop¬ 
erative  association,  is  alditionally 
needed  for  purpose  of  preparing  producer 
payrolls. 

To  insure  the  solvency  of  the  producer- 
settlement  fund,  it  is  provided  that  pay¬ 
ments  to  the  fund  will  be  made  on  or 
before  the  15th  day  after  the  end  of  the 
month,  .and  payments  out  of  the  fund 
will  be  made  on  the  17th  day  after  the 


end  of  the  month.  This  sequence  of  pay¬ 
ments  will  insure  that  the  market  ad¬ 
ministrator  has  the  necessary  funds  to 
pay  handlers  who  draw  from  the  fund 
and  that  the  handlers  in  turn  have 
moneys  to  pay  cooperative  associations 
on  the  18th  day  after  the  end  of  the 
month  and  producers  2  days  later.  The 
other  dates  prescribed  in  the  order  on 
which  handlers  and  the  market  adminis¬ 
trator  must  perform  specific  functions 
are  geared  to  insure  that  all  necessary 
prepayment  activities  will  be  completed 
on  a  schedule  which  insures  payment  on 
the  dates  here  prescribed. 

(h)  Miscellaneous  administrative  and 
conforming  changes.  To  accomplish  the 
merger  of  the  three  orders  most  equi¬ 
tably,  the  assets  in  the  administrative 
and  marketing  service  funds  which  have 
accrued  under  the  separate  orders  should 
be  combined.  A  similar  procedure  should 
be  carried  out  with  respect  to  the  pro¬ 
ducer-settlement  fund  reserves.  Any 
liabilities  of  such  funds  under  the  in¬ 
dividual  orders  should  be  paid  from  the 
new  funds  so  created.  Similarly,  obliga¬ 
tions  which  are  due  and  owing  to  the 
funds  under  the  separate  orders  should 
remain  and  be  paid  to  the  combined 
funds  under  the  merged  order.  *This 
procedure  will  assure  and  maintain  the 
continuity  of  the  regulatory  program  in 
these  markets. 

The  Middle  Atlantic  order  should  pro¬ 
vide  for  a  maximum  rate  of  4  cents  per 
hundredweight  of  milk  which  handlers 
shall  pay  as  their  pro  rata  share  of  the 
expense  of  administration  of  the  order. 
This  maximum  rate  appears  reasonable 
in  view  of  the  present  maximum  rates  of 
4  cents  under  the  Delaware  Valley 
and  Washington,  D.C.,  orders  and  5  cents 
under  the  Upper  Chesapeake  Bay  order 
and  the  plan  to  transfer  the  present  re¬ 
serves  in  the  separate  administrative 
funds  to  the  market  administrator  of  the 
merged  order  for  similar  use  thereunder. 
The  order  provides  that  if  at  any  time 
it  appears  that  a  lesser  rate  of  assess¬ 
ment  would  provide  the  necessary  ad¬ 
ministrative  funds  the  Secretary  may  set 
the  actual  rate  at  a  lower  rate  without 
the  necessity  of  amending  the  order. 

As  a  proper  pro  rata  assessment  on 
handlers,  payment  under  the  merged 
order  should  apply  to  all  receipts  within 
the  month  of  milk  from  producers,  in¬ 
cluding  milk  of  such  handler’s  own  pro¬ 
duction,  any  other  source  milk  allocated 
to  Class  I  (except  milk  so  assessed  under 
another  Federal  order),  milk  received 
from  a  cooperative  association  in  its 
capacity  as  a  handler  on  farm  bulk  tank 
milk,  and  milk  transferred  in  bulk  to  a 
pool  plant  from  a  plant  owned  and  oper¬ 
ated  by  a  cooperative  association.  A  co¬ 
operative  association  should  pay  the 
administrative  assessment  only  on  its  re¬ 
ceipts  for  which  the  assessment  is  ap¬ 
plicable,  and  for  which  such  assessment 
is  not  to  be  paid  by  other  handlers. 

The  Act  provides  that  the  administra¬ 
tive  cost  of  the  order  shall  be  borne  by 
handlers.  In  this  connection,  it  seems  ap¬ 
parent  that  Congress  must  have  contem¬ 
plated,  in  any  circumstance  in  which  a 
proprietary  handler  was  purchasing  milk 
from  a  cooperative  association,  that  the 
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assessment  would  be  passed  on  to  the 
proprietary  handler.  If  this  were  not  the 
case,  all  proprietary  handlers  could 
simply  avoid  the  burden  of  administra¬ 
tive  cost  by  purchasing  milk  only  from 
cooperative  associations. 

When  a  cooperative  association  is  op¬ 
erating  plant  facilities,  it  is  a  handler 
under  the  order  and  in  this  role  is  hardly 
distinguishable  from  a  proprietary  han¬ 
dler  in  the  same  role.  Nevertheless,  it  is 
readily  apparent  in  the  competitive  situ¬ 
ation  existing  in  this  market,  that  if  the 
administrative  assessment  on  bulk  trans¬ 
fers  from  such  a  cooperative  plant  to  a 
proprietary  handler  was  levied  on  the 
cooperative,  this  value  would  become  a 
bargaining  tool  whereby  all  such  cooper¬ 
atives  could  simply  outbid  bargaining 
cooperatives  for  outlets  with  proprietary 
handlers. 

•Under  such  circumstances,  it  is  likely 
that  bargaining  cooperatives  would  be 
forced  to  absorb  the  administrative  cost 
(even  though  levied  directly  on  the  han¬ 
dler),  risking  the  penalty  for  violating 
the  order  simply  as  the  only  practical 
means  of  retaining  their  accounts. 

When  a  cooperative  association  oper¬ 
ates  a  processing  plant  or  acts  in  the 
capacity  of  a  handler  diverting  milk  to 
nonpool  plants  or  in  the  limited  capacity 
as  responsible  handler  with  respect  to 
shrinkage  on  farm  bulk  tank  milk  which 
it  causes  to  be  picked  up  at  the  farm,  it, 
of  course,  must  be  held  responsible  for 
the  assessment  payable  on  such  milk. 

This  order  specifies  minimum  perform¬ 
ance  standards  which  must  be  met  to 
obtain  regulated  status.  With  certain 
specified  exceptions,  operators  of  plants 
not  meeting  such  standards  would,  under 
the  provisions  of  the  order,  be  required 
to  either  make  specific  payments  into  the 
producer-settlement  fund  on  route  dis¬ 
position  in  the  marketing  area  in  excess 
of  offsetting  purchases  of  Federal  order 
Class  I  milk,  or  otherwise  pay  into  such 
fund  and/or  to  dairy  farmers  an  amount 
not  less  than  the  full  classified  use  value 
of  receipts. 

The  market  administrator,  in  admin¬ 
istration  of  the  order,  as  it  applies  to  the 
nonpool  distributor,  must  incur  expenses 
in  essentially  the  same  manner  as  in  ap¬ 
plying  the  order  to  pool  handlers.  Par¬ 
tial  regulation  (as  prescribed)  of  such 
distributor  does  not,  however,  provide  the 
same  benefits  to  such  handlers  as  accrue 
to  the  fully  regulated  handler;  i.e.,  the 
privilege  of  participation  in  the  market 
pool  and  assurance  of  uniform  price  pay¬ 
ments  to  his  dairy  farmers.  If  the  non¬ 
pool  route  distributor  elects  to  make  a 
payment  on  his  in-area  sales  at  the  dif¬ 
ference  between  the  Class  I  price  and 
the  uniform  price  for  the  market,  the 
expenses  incurred  by  the  market  admin¬ 
istrator  in  administration  of  the  order 
with  respect  to  such  handler  are  nominal 
and  payment  of  the  administrative  as¬ 
sessment  on  his  in-area  sales  reasonably 
would  constitute  his  pro  rata  share  of 
administrative  costs. 

In  the  situation  where  the  partially 
regulated  distributor  elects  to  pay  the 
full  use  value  of  his  milk  to  his  dairy 
farmers,  the  administrative  expense  is 
substantially  the  same  as  that  in  the  case 


of  administering  the  order  with  respect 
to  a  fully  regulated  handler.  However, 
if  the  assessment  rate  were  similarly  ap¬ 
plied,  it  is  likely  that  the  assessment 
might  make  possible  a  financial  obliga¬ 
tion  under  the  order  in  excess  of  the 
handler’s  total  obligation  under  the  al¬ 
ternative  of  electing  to  make  a  payment 
to  the  producer-settlement  fund.  In 
order  to  give  more  meaningful  effect  to 
the  choice  of  an  alternative,  the  pro  rata 
share  of  the  administrative  expense 
should  be  the  assessment  rate  but  only 
with  respect  to  the  route  disposition  in 
the  marketing  area  which  is  in  excess  of 
Class  I  receipts  from  federally  regulated 
plants,  regardless  of  the  option  which 
may  be  chosen  by  the  unregulated  dis¬ 
tributor. 

A  proposal  by  the  Mid-Atlantic  Fed¬ 
eral  Order  Committee  would  require  that 
producer-handlers  pay  the  administra¬ 
tive  assessment  on  own  farm  production. 

The  order  is  intended  to  exempt  pro¬ 
ducer-handlers,  except  for  the  filing  of 
reports  as  required  by  the  market  ad¬ 
ministrator,  to  permit  ascertainment  of 
continuing  status  as  producer-handlers. 
Except  for  intermittent  verification  of 
reports,  no  substantial  time  or  money 
would  be  involved  in  administration  of 
the  order  as  it  applies  to  such  persons, 
and  it  is  therefore  neither  necessary  nor 
appropriate  that  they  be  required  to  con¬ 
tribute  to  the  administrative  assessment 
fund. 

The  order  has  been  drafted  to  incorpo¬ 
rate  certain  conforming  and  qualifying 
changes,  including  updating  of  language 
for  clarity  and  consistency.  These 
changes  have  been  necessary  to  effectuate 
the  findings  and  conclusions  made  here¬ 
with.  Except  for  the  terms  of  the  order 
previously  discussed,  these  changes  of 
conforming  nature  will  not  affect  the 
scope  of  the  order  or  its  application  to 
any  handler  subject  therewith. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and  con¬ 
clusions  were  filed  on  behalf  of  certain 
interested  parties.  These  briefs,  proposed 
findings  and  conclusions  and  the  evi¬ 
dence  in  the  record  were  considered  in 
making  the  findings  and  conclusions  set 
forth  above.  To  the  extent  that  the  sug¬ 
gested  findings  and  conclusions  filed  by 
interested  parties  are  inconsistent  with 
the  findings  and  conclusions  set  forth 
herein,  the  requests  to  make  such  find¬ 
ings  or  reach  such  conclusions  are  denied 
for  the  reasons  previously  stated  in  this 
decision. 

A  number  of  motions  were  made  at 
the  hearing  relating  to  the  exclusion  or 
inclusion  of  certain  proposals  and  cer¬ 
tain  evidence.  Offers  of  proof  were  made 
with  respect  to  certain  evidence  so  ex¬ 
cluded.  In  its  brief,  the  Mid-Atlantic 
Federal  Order  Committee  requested  that 
consideration  be  given  to  a  reversal  of 
certain  of  these  rulings. 

The  presiding  officer’s  rulings  have 
been  reviewed  in  light  of  the  arguments 
presented.  These  rulings,  for  the  reasons 
stated  by  the  presiding  officer  on  the 
record,  are  hereby  affirmed. 


General  Findings 

The  findings  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 
in  addition  to  the  findings  and  determi¬ 
nations  previously  made  in  connection 
with  the  issuance  of  each  of  the  afore¬ 
said  orders  and  of  the  previously  issued 
amendment  thereto ;  and  all  of  said  pre¬ 
vious  findings  and  determinations  are 
hereby  ratified  and  affirmed,  except  inso¬ 
far  as  such  findings  and  determinations 
may  be  in  conflict  with  the  findings  and 
determinations  set  forth  herein. 

(a)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to  effectuate 
the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as  de¬ 
termined  pursuant  to  section  2  of  the 
Act  are /hot  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of  feeds, 
and  other  economic  conditions  which  af¬ 
fect  market  supply  and  demand  for  milk 
in  the  marketing  areas,  and  the  mini¬ 
mum  prices  specified  in  the  proposed 
marketing  agreement  and  the  order,  as 
hereby  proposed  to  be  amended,  are  such 
prices  as  will  reflect  the  aforesaid  factors, 
insure  a  sufficient  quantity  of  pure  and 
wholesome  milk,  and  be  in  the  public 
interest;  and 

(c)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  will  regulate  the  han¬ 
dling  of  milk  in  the  same  manner  as,  and 
will  be  applicable  only  to  persons  in  the 
respective  classes  of  industrial  and  com¬ 
mercial  activity  specified  in,  a  marketing 
agreement  upon  which  a  hearing  has 
been  held. 

Recommended  Marketing  Agreement  and 
Order  Amending  the  Orders 

The  following  order  amending  and 
consolidating  the  orders  as  amended  reg¬ 
ulating  the  handling  of  milk  in  the 
Washington,  D.C.,  Delaware  Valley,  and 
Upper  Chesapeake  Bay  marketing  areas 
is  recommended  as  the  detailed  and  ap¬ 
propriate  means  by  which  the  foregoing 
conclusions  may  be  carried  out.  The 
recommended  marketing  agreement  is 
not  included  in  this  decision  because  the 
regulatory  provisions  thereof  would  be 
the  same  as  those  contained  in  the  order, 
as  hereby  proposed: 

PART  1004— MILK  IN  THE  MIDDLE 
ATLANTIC  MARKETING  AREA 

Subpart — Order  Regulating  Handling 

Definitions 

Sec. 

1004.1  Act. 

1004.2  Secretary. 

1004.3  Department  of  Agriculture. 

1004.4  Person. 

1004.5  Cooperative  association. 

1004.6  Middle  Atlantic  marketing  area. 

1004.7  Plant. 

1004.8  Pool  plant. 

1004.9  Nonpool  plant. 

100410  Handler. 

1004.11  Pool  handler. 

1004  12  Producer-handler. 

1004.13  Dairy  farmer. 

1004.14  Dairy  farmer  for  other  markets. 

1004.15  Producer. 

1 004 .16  Milk  and  milk  products. 

1004.17  Route  disposition. 
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Market  Administrator 

1004  20  Designation. 

1004.21  Powers. 

1004.22  Duties. 

Reports,  Records  and  Facilities 

1004.30  Reports  of  receipts  and  utilization. 

1004.31  Other  reports. 

1004.32  Records  and  facilities. 

1004.33  Retention  of  records. 

Classification 

1004.40  Skim  milk  and  butter  fat  to  be  clas¬ 

sified. 

1004.41  Classes  of  utilization. 

1004.42  Shrinkage. 

1004.43  Responsibility  of  handlers  and  the 

reclassification  of  milk. 

1004.44  Transfers. 

1004.45  Computation  of  skim  milk  and 

butterfat  in  each  class. 

1004.46  Allocation  of  skim  milk  and  but¬ 

terfat  classified. 

Minimum  Prices 

1004.50  Class  prices. 

1004.51  Location  differential  to  handlers. 

1004.52  Equivalent  prices  or  indexes. 

Application  of  Provisions 

1004.60  Producer-handler. 

1004  61  Plants  subject  to  other  Federal 
orders. 

1004  62  Obligations  of  a  handler  operating 
a  partially  regulated  distributing 
plant. 

1004.63  Computation  of  base  for  each  pro¬ 

ducer. 

1004.64  Base  rules. 

1004.65  Relinquishing  a  base. 

1004.66  Base  plan  through  June  1970. 

Determination  of  Uniform  Price 


keting  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601  et  seq.). 

§  1004.2  Secretary. 

“Secretary”  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
officer  or  employee  of  the  United  States 
to  whom  authority  may  be  delegated  to 
act  in  his  stead. 

§  1004.3  Department  of  Agriculture. 

“Department  of  Agriculture”  means 
the  U.S.  Department  of  Agriculture  or 
any  other  Federal  agency  authorized  to 
perform  the  functions  of  the  U.S.  De¬ 
partment  of  Agriculture. 

§  1004.4  Person. 

“Person”  means  any  individual,  part¬ 
nership,  corporation,  association,  or  any 
other  business  unit. 

§  1004.5  Cooperative  association. 

“Cooperative  association”  means  any 
cooperative  marketing  association  of 
producers  which  the  Secretary  deter¬ 
mines,  after  application  by  the 
association: 

(a)  Is  qualified  under  the  provisions 
of  the  Act  of  Congress  of  February  18, 
1922,  as  amended,  known  as  the  “Capper  - 
Volstead  Act”; 

(b)  Has  full  authority  in  the  sale  of 
milk  of  its  members  and  is  engaged  in 
making  collective  sales  of  or  marketing 
milk  or  milk  products  for  its  members; 
and 

(c)  Has  its  entire  activities  under  the 
control  of  its  members. 


1004.70  Computation  of  the  net  pool  ob¬ 

ligation  of  each  pool  handler. 

1004.71  Computation  of  weighted  average 

prices. 

1004.72  Computation  of  uniform  prices  for 

base  milk  and  excess  milk. 

Payments 

1004.80  Time  and  method  of  payment. 

1004.81  Butterfat  differential. 

1004.82  Location  differential  to  producers. 

1004.83  Direct-delivery  differential. 

1004.84  Producer-settlement  fund. 

1004.85  Payments  to  the  producer  settle¬ 

ment  fund. 

1004.86  Payments  out  of  the  producer- 

settlement  fund. 

1004.87  Adjustment  of  accounts. 

1004.88  Marketing  services. 

1004.89  Expense  of  administration. 

1004.89a  Termination  of  obligations. 

Effective  Time,  Suspension  or  Termination 

1004  90  Effective  time. 

1004.91  Suspension  or  termination. 

1004.92  Continuing  obligations. 

1004.93  Liquidation. 


§  1001.6  Middle  Atlantic  marketing  area. 

“Middle  Atlantic  marketing  area” 
(hereinafter  called  the  ‘marketing 
area”)  means  all  territory  within  the 
boundaries  of  the  following  places,  in¬ 
cluding  piers,  docks  and  wharves  and 
territory  within  such  boundaries  occu¬ 
pied  by  government  (municipal,  State, 
or  Federal)  reservations,  installations, 
institutions  or  other  similar  establish¬ 
ments: 

(a)  The  District  of  Columbia 

(b)  The  State  of  Delaware 

(c)  In  the  State  of  Maryland 

( 1 )  The  counties  of : 


Anne  Arundel. 

Baltimore. 

Calvert. 

Caroline. 

Carroll. 

Cecil. 

Charles. 

Dorchester. 

Frederick. 

Harford. 


Howard. 

Kent. 

Montgomery. 
Prince  Georges. 
Queen  Annes. 
Somerset. 

St.  Marys. 
Talbot. 
Wicomico. 
Worcester. 


Miscellaneous  Provisions 

1004.100  Agents. 

1004.101  Separability  of  provisions. 
Authority:  The  provisions  of  this 


(2)  The  city  of  Baltimore 

(3)  Fort  Ritchie. 

(d)  In  the  State  of  New  Jersey 

(1)  The  counties  of: 


1004  issued  under  secs.  1-19,  48  Stat.  31,  as  Atlantic, 
amended;  7  U.S.C.  601-674.  Burlington. 

Camden. 

Order  Relative  to  Handling  Cape  May. 


Cumberland. 

Gloucester. 

Mercer. 

Salem. 


Definitions 
§  1004.1  Act. 

“Act”  means  Public  Act  No.  10,  73d 
Congress,  as  amended  and  as  reenacted 
and  amended  by  the  Agricultural  Mar- 


(2)  In  Ocean  County: 

( a)  The  townships  of : 

Eagleswood.  Ocean. 

Lacey.  Stafford. 

Long  Beach.  Union. 

Little  Egg  Harbor. 


( b )  The  boroughs  of : 

Bamegat  Light.  Ship  Bottom. 

Beach  Haven.  Tuckerton. 

Harvey  Cedars. 

( e)  In  the  State  of  Pennsylvania : 
( 1 )  The  counties  of : 


Delaware.  Philadelphia. 

<  2 )  In  Montgomery  County : 

( a )  The  townships  of : 


Springfield. 

Cheltenham. 

Abington. 

Lower  Merion. 

Lower  Moreland 
( south  of  the 
Trenton  cutoff  of 
the  Pennsylvania 
Railroad  only). 

( b )  The  boroughs 

Bryn  Athyn. 

Narberth. 


Upper  Moreland 
(south  of  the 
Trenton  cutoff  of 
the  Pennsylvania 
Railroad  only). 


Rockledge. 

Jenkintown. 


( 3 )  In  Bucks  County : 

( a)  The  townships  of : 

Bensalem.  Lower  Makefield. 

Bristol.  Lower  Southampton. 

Falls.  Middletown. 


( b )  The  boroughs  of : 

Bristol.  Morrisville. 

Hulmeville.  Penndel. 

Langhorne.  Tullytown. 

Langhorne  Manor.  Yardley. 

(f)  In  the  State  of  Virginia 
( 1 )  The  counties  of : 


Arlington.  Loudoun. 

Fairfax.  Prince  William. 


(2)  The  cities  of: 

Alexandria.  Fairfax. 

Falls  Church. 

§  1004.7  Plant. 

“Plant”  means  the  land  and  buildings 
together  with  their  surroundings,  facil¬ 
ities  and  equipment,  whether  owned  or 
operated  by  one  or  more  persons,  con¬ 
stituting  a  single  operating  unit  or  estab¬ 
lishment  for  the  receiving,  processing  or 
packaging  of  milk  or  milk  products  (in¬ 
cluding  filled  milk) .  However,  a  separate 
facility  used  only  for  the  purpose  of 
transferring  bulk  milk  from  one  tank 
truck  to  another  tank  truck  or  only  as 
a  distribution  depot  for  fluid  milk  prod¬ 
ucts  in  transit  for  route  distribution  shall 
not  be  included  under  this  definition. 

§  1004.8  Pool  plant. 

“Pool  plant”  means  a  plant  (except  an 
other  order  plant,  a  producer- handler 
plant,  or  the  plant  of  a  handler  pursuant 
to  §  1004.10(e))  specified  in  paragraphs 
(a)  through  (e)  of  this  section. 

(a)  A  plant  from  which  during  the 
.month  a  volume  not  less  than  50  percent 
of  its  receipts  described  in  paragraphs 
(1)  or  (2)  of  this  paragraph  is  disposed 
of  as  Class  I  milk  (except  filled  milk) 
and  a  volume  not  less  than  10  percent 
of  such  receipts  is  disposed  of  as  route 
disposition  (other  than  as  filled  milk) 
in  the  marketing  area; 

(1)  Milk  received  at  such  plant  di¬ 
rectly  from  dairy  fanners  (including 
milk  diverted  as  producer  milk  pursuant 
to  §  1004.15,  by  either  the  plant  operator 
or  by  a  cooperative  association,  but  ex¬ 
cluding  the  milk  of  dairy  farmers  for 
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other  markets)  and  from  a  cooperative 
in  its  capacity  as  a  handler  pursuant  to 
§  1004.10(c) ;  or 

(2)  In  the  case  of  a  plant  with  no 
receipts  described  in  subparagraph  (1) 
of  this  paragraph,  receipts  of  fluid  milk 
products  (other  than  filled  milk)  from 
other  plants. 

<b)  Any  plant  not  meeting  the  condi¬ 
tions  of  paragraph  (a)  of  this  section 
from  which  during  the  month  a  quan¬ 
tity  of  fluid  milk  products  (other  than 
filled  milk)  not  less  than  the  applicable 
percentage  (as  specified  in  subparagraph 

(1)  of  this  paragraph)  of  such  plant’s 
receipts  of  milk  from  dairy  farmers  (in¬ 
cluding  milk  diverted  as  producer  milk 
pursuant  to  §  1004.15  by  either  the  plant 
operator  or  by  a  cooperative  associa¬ 
tion)  and  from  a  cooperative  association 
in  its  capacity  as  a  handler  pursuant  to 
§  1004.10(c)  is  moved  to  a  plant (s)  meet¬ 
ing  the  percentage  disposition  require¬ 
ments  specified  in  paragraph  (a)  of  this 
section  with  respect  to  its  total  receipts 
of  fluid  milk  products  (other  than  filled 
milk)  from  dairy  farmers,  cooperative 
associations  as  handlers  pursuant  to 
§  1004.10(c)  and  from  other  plants. 
However,  a  plant  shall  not  qualify  pur¬ 
suant  to  this  paragraph  in  any  month 
in  which  a  greater  proportion  of  its 
qualifying  shipments  are  made  to  a 
plant(s)  regulated  under  another  Fed¬ 
eral  order  than  to  plants  regulated  under 
this  order. 

( 1 )  The  applicable  percentage  for  the 
purpose  of  this  paragraph  shall  be: 

(i)  50  percent  for  any  month  of 
September  through  February ;  and 

(ii)  40  percent  for  any  month  of 
March  through  August. 

(c)  A  reserve  processing  plant  which 
was  a  pool  plant  under  the  Delaware 
Valley,  Upper  Chesapeake  Bay  or  Wash¬ 
ington,  D.C.,  orders  in  each  of  the  12 
months  preceding  the  effective  date  of 
this  order  and  which  does  not  meet  the 
conditions  for  pool  status  pursuant  to 
paragraph  (a)  or  <b>  of  this  section  shall 
continue  to  hold  such  status  in  each  con¬ 
secutive  succeeding  month  in  which: 

(1)  It  is  owned  and  operated  by  a 
handler  who  also  operates  a  plant 
qualified  pursuant  to  paragraph  (a)  of 
this  section; 

(2)  The  handler  files  a  written  re¬ 
quest  with  the  market  administrator  on 
or  before  the  effective  date  of  this  order 
requesting  pool  status  for  such  plant 
under  this  paragraph; 

(3)  The  plant  does  not  qualify  as  a 
pool  plant  pursuant  to  the  provisions  of 
another  Federal  order; 

(4)  The  plant,  in  combination  with  a 
distributing  plant  of  such  handler,  meets 
the  performance  standards  of  paragraph 
(a)  of  this  section; 

(5)  No  plant  of  such  handler  is  a 
means  for  qualification  of  any  other 
plant  for  pooling  pursuant  to  paragraph 
<b>  of  this  section;  and 

(6>  The  handler  notifies  the  market 
administrator  each  month,  at  the  time 
of  filing  reports  pursuant  to  §  1004.30 
in  the  detail  prescribed  by  the  market 
administrator,  with  respect  to  any  re¬ 
ceipts  from  dairy  farmers  delivering  to 
such  plant  not  meeting  the  health  re¬ 


quirements  for  disposition  as  fluid  milk 
in  the  marketing  area. 

(d)  A  reserve  processing  plant  op¬ 
erated  by  a  cooperative  association  at 
least  70  percent  of  the  members  of  which 
are  producers  whose  milk  is  received 
throughout  the  month  at  plants  quali¬ 
fied  pursuant  to  paragraphs  (a),  (b),  or 
(e>  of  this  section  (including  the  milk 
of  such  producers  which  is  delivered  to 
such  plants  by  the  cooperative  in  its  ca¬ 
pacity  as  a  handler  pursuant  to  §  1004.10 
(c) :  Provided,  That  such  cooperative 
shall  notify  the  market  administrator 
each  month,  at  the  time  of  filing  reports 
pursuant  to  §  1004.30  in  the  detail  pre¬ 
scribed  by  the  market  administrator,  with 
respect  to  any  receipts  from  dairy  farm¬ 
ers  delivering  to  such  plant  not  meet¬ 
ing  the  health  requirements  for  disposi¬ 
tion  as  fluid  milk  in  the  marketing  area. 

(e>  Subject  to  the  conditions  of  sub- 
paragraph  ( 1  >  of  this  paragraph,  a  plant 
that  was  a  plant  qualified  pursuant  to 
paragraph  <b)  of  this  section  during 
each  of  the  immediately  preceding 
months  of  September  through  February 
shall  remain  so  qualified  during  the  fol¬ 
lowing  months  of  March  through  Au¬ 
gust,  unless  written  application  is  filed 
by  the  plant  operator  with  the  market 
administrator  on  or  before  the  first  day 
of  any  such  month  requesting  that  the 
plant  be  designated  a  nonpool  plant  for 
such  month  and  each  subsequent  month 
of  such  period  during  which  it  does  not 
otherwise  qualify  pursuant  to  said  para¬ 
graph  <b ) :  Provided,  That  pool  plant  sta¬ 
tus  under  the  Delaware  Valley,  Upper 
Chesapeake  Bay,  or  Washington,  D.C., 
orders  during  each  of  the  months  of 
September  1969  through  February  1970 
shall  be  considered  qualification  for  such 
automatic  pooling  status  for  purposes  of 
this  paragraph  for  the  period  through 
August  1970; 

(D  The  automatic  pooling  status  of 
any  plant  pursuant  to  this  paragraph 
shall  be  canceled  beginning  on  the  first 
day  of  any  month  during  the  March 
through  August  period  in  which  another 
supply  plant  is  qualified  for  pooling 
through  shipments  to  the  same  plants 
through  which  such  automatic  pooling 
status  was  acquired. 

§1001.0  Nonpool  plant. 

“Nonpool  plant”  means  a  plant  other 
than  a  pool  plant.  The  following  cate¬ 
gories  of  nonpool  plants  are  further 
defined : 

(a)  “Other  order  plant”  means  a  plant 
that  is  fully  subject  to  the  pricing  and 
payment  provisions  of  another  order  is¬ 
sued  pursuant  to  the  Act. 

(b)  “Producer-handler  plant”  means 
a  plant  operated  by  a  producer-handler 
as  defined  in  any  order  (including  this 
part)  issued  pursuant  to  the  Act. 

(c)  “Partially  regulated  distributing 
plant”  means  a  plant  which  is  not  a  pool 
plant,  a  producer-handler  plant,  an  other 
order  plant,  or  the  plant  of  a  handler 
pursuant  to  5  1004.10(e),  from  which 
fluid  milk  products  in  consumer-type 
packages  or  dispenser  units  are  disposed 
of  as  route  disposition  in  the  marketing 
area  during  the  month. 


(d)  “Unregulated  supply  plant”  means 
a  plant  which  is  not  a  pool  plant,  a  pro-  ' 
ducer-handler  plant,  an  other  order 
plant,  or  the  plant  of  a  handler  pursuant 
to  §  1004.10(e),  from  which  fluid  milk 
products  are  shipped  during  the  month 
to  a  plant  qualified  under  5  1004.8. 

§  1001.10  Handler. 

“Handler”  means: 

(a)  Any  person  in  his  capacity  as  the 
operator  of : 

( 1 )  A  pool  plant ; 

(2)  A  partially  regulated  distributing 
plant; 

(3)  An  unregulated  supply  plant;  or 

(4)  An  other  order  plant. 

<b>  Any  cooperative  association  with 
respect  to  the  milk  of  any  producer 
which  it  causes  to  be  diverted  in  accord¬ 
ance  with  the  provisions  of  5  1004.15  to 
a  nonpool  plant  for  the  account  of  such 
cooperative  association. 

(c)  Any  cooperative  association  with 
respect  to  the  milk  of  its  producer  mem¬ 
bers  which  is  delivered  from  the  farm 
to  the  pool  plant  of  another  person  in  a 
tank  truck  owned  and  operated  by  or  un¬ 
der  contract  to  such  cooperative  associa¬ 
tion,  unless  both  the  cooperative  asso¬ 
ciation  and  the  operator  of  the  pool 
plant  notify  the  market  administrator 
in  writing  prior  to  the  first  day  of  the 
month  that  the  plant  operator  wall  be 
responsible  for  payment  for  the  milk  and 
is  purchasing  the  milk  on  the  basis  of 
farm  weights  determined  by  farm  bulk 
tank  calibrations  and  butterfat  tests 
based  on  samples  taken  at  the  farm. 
Milk  for  which  the  cooperative  associa¬ 
tion  is  qualified  pursuant  to  this  para¬ 
graph  shall  be  deemed  to  have  been  re¬ 
ceived  at  the  location  of  the  pool  plant 
to  which  such  milk  is  delivered. 

(d>  A  producer-handler. 

(e)  A  governmental  agency  in  its  ca¬ 
pacity  as  the  operator  of  a  plant  with 
route  disposition  in  the  marketing  area. 

(f)  Any  other  person  who  by  purchase 
or  direction  causes  milk  of  producers  to 
be  picked  up  at  the  farm  and/or  moved 
to  a  plant. 

§  1004.11  Pool  handler. 

“Pool  handler”  means  any  person  in 
his  capacity  as  the  operator  of  a  pool 
plant  or  a  cooperative  association  in  its 
capacity  as  a  handler  pursuant  to 
§  1004.10  (b)  or  (c). 

§  1001.12  Producer-handler. 

“Producer-handler”  means  any  person 
who  operates  a  dairy  farm  and  a  plant 
with  route  disposition  in  the  marketing 
area,  and  whose  sole  source  of  supply  of 
fluid  milk  products  is  his  own  farm  pro¬ 
duction  and  transfers  of  such  products 
from  pool  plants:  Provided,  That, 

(a)  the  quantity  of  fluid  milk  prod¬ 
ucts  received  from  pool  plants  during  the 
month  shall  not  exceed  10,000  pounds; 
and 

(b>  such  person  furnishes  proof  satis¬ 
factory  to  the  market  administrator  that 
the  maintenance  and  management  of  all 
dairy  animals  and  other  resources  nec¬ 
essary  to  produce  the  entire  amount  of 
fluid  milk  products  handled  (excluding 
transfers  from  pool  plants),  and  the 
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operation  of  the  plant  are  each  the  per¬ 
sonal  enterprise  of  and  at  the  personal 
risk  of  such  person. 

§1004.13  Dairy  farmer. 

“Dairy  farmer”  means  any  person  who 
produces  milk  which  is  delivered  in  bulk 
to  a  plant. 

§  1004.14  Dairy  farmer  for  other  mar¬ 
kets. 

“Dairy  farmer  for  other  markets” 
means  any  dairy  farmer  with  respect 
to  milk  reported  pursuant  to  §  1004.8 

(c)(6)  or  the  proviso  of  paragraph  (d) 
of  said  §  1004.8. 

§  1004.13  Producer. 

“Producer”  means  any  dairy  farmer 
(except  a  producer-handler  as  defined  in 
any  order  [including  this  parti  issued 
pursuant  to  the  Act,  a  “dairy  farmer  for 
other  markets”,  a  Government  agency 
which  is  a  handler  pursuant  to  §  1004.10 
(e) ,  or  any  other  person  with  respect  to 
milk  produced  by  him  which  is  subject  to 
the  price  and  payment  provisions  of  an 
other  order  issued  pursuant  to  the  Act) 
who  produces  milk  which  is  received 
at  a  pool  plant  (including  milk  re¬ 
ceived  at  a  pool  plant  pursuant  to  I  1004.8 
(c)  or  (d)  as  milk  diverted  from  a  pool 
plant  pursuant  to  §  1004.8  (a),  (b),  or 
(e) )  or  by  a  cooperative  association  as  a 
handler  pursuant  to  §  1004.10(c)  or 
which  is  diverted  during  any  month  of 
March  through  August  or  in  accordance 
with  the  provisions  of  paragraphs  (a), 
(b),  or  (c)  of  this  section  during  any 
month  of  September  through  February, 
to  an  other  order  plant  under  an  agreed 
upon  Class  II  disposition  by  both  the 
diverting  handler  and  the  operator  of 
the  other  order  plant  and  for  which 
an  equivalent  Class  II  use  is  available  in 
the  receiving  plant  to  permit  such  as¬ 
signment  under  the  terms  of  the  other 
order,  or  to  any  other  nonpool  plant 
(except  a  producer-handler  plant).  If  a 
handler  diverting  milk  pursuant  to  para¬ 
graph  (a)  of  this  section  diverts  milk  of 
any  dairy  farmer  in  excess  of  the  limits 
prescribed,  such  dairy  farmer  shall  be 
a  producer  only  with  respect  to  that  milk 
physically  received  at  a  pool  plant.  If 
a  handler  diverting  milk  pursuant  to 
paragraphs  (b)  or  (c)  of  this  section 
diverts  in  excess  of  the  limits  prescribed, 
all  diversions  by  such  handler  during 
the  month  shall  be  pursuant  to  para¬ 
graph  (a)  of  this  section. 

(a)  Not  more  than  10  days  production 
during  the  month  unless: 

(1)  In  the  case  of  members  of  a  coop¬ 
erative  association,  all  of  the  diversions 
of  milk  during  the  month  are  by  the 
cooperative  association  and  are  in  the 
manner  and  within  the  limits  prescribed 
in  paragraph  (b)  of  this  section;  or 

(2)  In  the  case  of  any  other  pool  han¬ 
dler  diverting  milk  of  nonmember  pro¬ 
ducers,  all  of  such  diversions  fall  within 
the  limits  prescribed  in  paragraph  (c) 
of  this  section. 

(b)  The  diversion  is  the  milk  of  a 
member  of  a  cooperative  association  di¬ 
verted  for  the  account  of  such  associa¬ 
tion  and  the  amount  of  member  milk  so 
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diverted  does  not  exceed  15  percent  of 
the  volume  of  milk  of  all  producer  mem¬ 
bers  of  such  cooperative  association  re¬ 
ceived  at  pool  plants  during  such  month. 

(c)  The  diversion  is  the  milk  of  a  pro¬ 
ducer,  who  is  not  a  member  of  a  coop¬ 
erative  association,  which  is  diverted  by 
a  handler  in  his  capacity  as  the  operator 
of  a  pool  plant  from  which  the  quantity 
of  nonmember  milk  so  diverted  does  not 
exceed  15  percent  .of  the  total  nonmem¬ 
ber  producer  milk  delivered  to  such  han¬ 
dler  during  the  month. 

(d)  Milk  which  is  diverted  in  accord¬ 
ance  with  the  provisions  of  this  section 
shall  be  deemed  to  have  been  received 
by  the  handler  for  whose  account  it  is  di¬ 
verted  at  a  pool  plant  at  the  location 
of  the  plant  from  which  it  is  diverted, 
except  that,  for  the  purpose  of  apply¬ 
ing  location  adjustments  pursuant  to 
§§  1004.51  and  1004.82  and  the  direct- 
delivery  differential  pursuant  to 
§  1004.83,  milk  which  is  diverted  in  the 
manner  described  in  subparagraphs  (1) 
through  (3)  of  this  paragraph  shall  be 
treated  as  though  received  at  the  loca¬ 
tion  of  the  plant  to  which  diverted. 

(1)  Diverted  from  a  pool  plant  at 
which  no  location  adjustment  credit  is 
applicable  to  a  plant  at  which  a  location 
adjustment  credit  is  applicable. 

(2)  Diverted  from  a  pool  plant  at 
which  a  location  adjustment  credit  is 
applicable  to  a  plant  at  which  a  greater 
location  adjustment  credit  is  applicable. 

(3)  Diverted  from  a  pool  plant  in  the 
direct-delivery  zone  to  a  plant  outside 
such  direct-delivery  zone. 

§  1004.16  Milk  and  milk  products. 

(a)  “Fluid  milk  product”  means  milk, 
skim  milk  (including  concentrated  and 
reconstituted  milk  or  skim  milk) ,  butter¬ 
milk,  cultured  buttermilk,  flavored  milk, 
milk  drinks  (plain  or  flavored),  filled 
milk,  and  (except  ice  cream,  ice  cream 
mixes,  ice  milk  mixes,  milkshake  mixes, 
eggnog,  yogurt,  condensed  or  evaporated 
milk,  and  any  product  which  contains 
six  percent  or  more  nonmilk  fat  [or  oil] ) 
any  mixture  in  fluid  form  of  cream  and 
milk  or  skim  milk  containing  less  than 
10  percent  butterfat:  Provided,  That 
when  the  product  is  modified  by  the  addi¬ 
tion  of  nonfat  milk  solids,  the  amount 
of  skim  milk  to  be  included  within  this 
definition  shall  be  only  that  amount 
equal  to  the  weight  of  skim  milk  in  an 
equal  volume  of  unmodified  product  of 
the  same  nature  and  butterfat  content. 

(b)  “Producer  milk”  means  any  skim 
milk  or  butterfat  contained  in  milk: 

(1)  Received  at  a  pool  plant  directly 
from  producers  (including  milk  received 
at  a  pool  plant  pursuant  to  §  1004.8  (c) 
or  (d)  as  milk  diverted  from  a  pool  plant 
pursuant  to  §  1004.8  (a),  (b),  or  (e) ; 

(2)  Received  from  producers  by  a  co¬ 
operative  association  in  its  capacity  as 
a  handler  pursuant  to  §  1004.10(c);  or 

(3)  Diverted  to  a.nonpool  plant  in  ac¬ 
cordance  with  the  provisions  of  §  1004.15. 

(c)  “Other  source  milk”  means  all  skim 
milk  and  butterfat  contained  in  or  rep¬ 
resented  by: 

(1)  Receipts  in  the  form  of  fluid  milk 
products  from  any  source  other  than  pro- 
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ducers,  pool  plants,  or  from  a  coopera¬ 
tive  association  in  its  capacity  as  a 
handler  pursuant  to  §  1004.10(c); 

(2)  Receipts  (including  any  Class  II 
product  produced  in  the  handler’s  plant 
during  a  prior  month)  in  a  form  other 
than  as  a  fluid  milk  product  which  are 
reprocessed,  converted,  or  combined  with 
another  product  during  the  month;  and 

(3)  Receipts  in  a  form  other  than  a 
fluid  milk  product  for  which  the  handler 
fails  to  establish  a  disposition. 

(d)  “Base  milk”  means  milk  received 
from  a  producer  by  a  pool  handler  which 
is  not  in  excess  of  such  producer’s  daily 
base  computed  pursuant  to  §  1004.63 
(§  1004.66  for  the  period  through  June 
1970),  multiplied  by  the  number  of  days 
in  such  month  on  which  such  producer’s 
milk  was  so  received:  Provided,  That 
with  respect  to  any  producer  on  every- 
other-day  delivery,  the  day  of  nondeliv¬ 
ery  prior  to  a  day  of  delivery,  although 
such  prior  day  is  in  the  preceding  month, 
shall  be  considered  as  a  day  of  delivery 
for  purposes  of  this  paragraph. 

(e)  “Excess  milk”  means  milk  received 
from  a  producer  by  a  pool  handler  which 
is  in  excess  of  base  milk  received  from 
such  producer  during  the  month. 

(f)  “Filled  milk”  means  any  combina¬ 
tion  of  nonmilk  fat  (or  oil)  with  skim 
milk  (whether  fresh,  cultured,  reconsti¬ 
tuted  or  modified  by  the  addition  of 
nonfat  milk  solids),  with  or  without 
milkfat,  so  that  the  product  (including 
stabilizers,  emulsifiers,  or  flavoring)  re¬ 
sembles  milk  or  any  other  fluid  milk 
product;  and  contains  less  than  6  percent 
nonmilk  fat  (or  oil) . 

(g)  “Certified  milk”  is  milk  which  is 
produced,  packaged,  and  sold  under  the 
label  of  certified  milk  in  accordance  with 
the  rules  and  regulations  promulgated 
by  the  American  Association  of  Medical 
Milk  Commissions,  Inc. 

§1001.17  Houle  disposition. 

“Route  disposition”  means  any  delivery 
of  a  fluid  milk  product  from  a  plant  to  a 
retail  or  wholesale  outlet  (including  any 
delivery  through  a  distribution  depot,  by 
a  vendor,  from  a  plant  store  or  through 
a  vending  machine)  except  any  delivery 
to  a  plant. 

Market  Administrator 
§  1004.20  Designation. 

The  agency  for  the  administration  of 
this  part  shall  be  a  market  administra¬ 
tor,  selected  by  the  Secretary,  who  shall 
be  entitled  to  such  compensation  as  may 
be  determined  by,  and  shall  be  subject 
to  removal  at  the  discretion  of,  the 
Secretary. 

§  1001.21  Powers. 

The  market  administrator  shall  have 
the  following  powers  with  respect  to  this 
part: 

(a)  To  administer  its  terms  and  pro¬ 
visions; 

(b)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations ; 

(c)  To  make  rules  and  regulations  to 
effectuate  its  terms  and  provisions;  and 

(d)  To  recommend  amendments  to  the 
Secretary. 


20,  1970 


4922 


PROPOSED  RULE  MAKING 


§  1004.22  Duties. 

The  market  administrator  shall  per¬ 
form  all  duties  necessary  to  administer 
the  terms  and  provisions  of  this  part  in¬ 
cluding,  but  not  limited  to,  the  following: 

<a)  Within  45  days  following  the  date 
on  which  he  enters  upon  his  duties,  or 
such  lesser  period  as  may  be  prescribed 
by  the  Secretary,  execute  and  deliver 
to  the  Secretary  a  bond,  effective  as  of 
the  date  on  which  he  enters  upon  his 
duties  and  conditioned  upon  the  faith¬ 
ful  performance  of  such  duties,  in  an 
amount  and  with  surety  thereon  satis¬ 
factory  to  the  Secretary; 

(b)  Employ  and  fix  the  compensation 
of  such  persons  as  may  be  necessary  to 
enable  him  to  administer  its  terms  and 
provisions; 

(c)  Obtain  a  bond  in  a  reasonable 
amount,  and  with  reasonable  surety 
thereon,  covering  each  employee  who 
handles  funds  entrusted  to  the  market 
administrator; 

(d)  Pay  out  of  the  funds  received 
pursuant  to  §  1004.89: 

( 1 )  The  cost  of  his  bond  and  the  bonds 
of  his  employees, 

(2)  His  own  compensation,  and 

(3)  All  other  expenses  necessarily  in¬ 
curred  by  him  in  the  maintenance  and 
functioning  of  his  office  and  in  the  per¬ 
formance  of  his  duties; 

(e)  Keep  such  books  and  records  as 
will  clearly  reflect  the  transactions  pro¬ 
vided  for  in  this  part,  and,  upon  request 
by  the  Secretary,  surrender  the  same  to 
such  other  person  as  the  Secretary  may 
designate; 

<f)  Publicly  announce  at  his  discre¬ 
tion,  unless  otherwise  directed  by  the 
Secretary,  by  posting  in  a  conspicuous 
place  in  his  office  and  by  such  other 
means  as  he  deems  appropriate,  the 
name  of  any  person  who,  within  5  days 
after  the  date  upon  which  he  is  re¬ 
quired  to  perform  such  acts,  has  not 
made  reports  pursuant  to  §§  1004.30  and 
1004.31,  or  payments  pursuant  to 
1004.80  through  1004.89; 

(g)  Submit  his  books  and  records  to 
examination  by  the  Secretary,  and  fur¬ 
nish  such  information  and  reports  as  the 
Secretary,  may  request; 

<h)  Verify  all  reports  and  payments  of 
each  handler,  by  audit,  if  necessary,  of 
such  handler’s  records  and  of  the  records 
of  any  other  handler  or  person  upon 
whose  utilization  the  classification  of 
skim  milk  and  butterfat  for  such 
handler  depends; 

<i)  Prepare  and  make  available  for  the 
benefit  of  producers,  consumers,  and 
handlers  such  general  statistics  and  in¬ 
formation  concerning  the  operation  of 
this  part  as  do  not  reveal  confidential 
information; 

<j)  On  or  before  the  date  specified, 
publicly  announce  by  posting  in  a  con¬ 
spicuous  place  in  his  office  and  by  such 
other  means  as  he  deems  appropriate, 
the  following: 

(1)  The  fifth  day  of  each  month: 

<i>  The  Class  I  price  for  the  current 
month  computed  pursuant  to  §  1004.50 

(a) ;  and 

(ii)  The  Class  n  price  computed  pur¬ 
suant  to  §  1004.50 <b>  and  the  producer 


butterfat  differential  computed  pursuant 
to  §  1004.81  both  for  the  preceding 
month. 

(2)  The  13th  day  of  each  month,  the 
uniform  price* si  computed  pursuant  to 
§§  1004.71  and  1004.72  for  the  preceding 
month. 

<k)  On  or  before  the  15th  day  after 
the  end  of  each  month,  report  to  each 
cooperative  association  which  so  re¬ 
quests,  the  class  utilization  of  milk  pur¬ 
chased  from  such  association  or  delivered 
to  the  pool  plant*s)  of  each  handler  by 
producers  who  are  members  of  such  co¬ 
operative  association.  For  the  purpose  of 
this  report,  the  milk  so  purchased  or  re¬ 
ceived  shall  be  allocated  to  each  class  in 
the  same  ratio  as  all  producer  milk  re¬ 
ceived  by  such  handler  during  such 
month; 

(l)  On  or  before  February  25  of  each 
year,  notify  each  producer,  the  handler 
receiving  his  milk  and  the  cooperative 
association  of  which  he  is  a  member  of 
the  daily  base  established  by  such 
producer; 

(m)  Whenever  required  for  purpose  of 
allocating  receipts  from  other  order 
plants  pursuant  to  §  1004.46(a)  (10)  and 
the  corresponding  step  of  §  1004.46(b), 
the  market  administrator  shall  estimate 
and  publicly  announce  the  utilization  (to 
the  nearest  whole  percentage)  in  each 
class  during  the  month  of  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
of  all  handlers.  Such  estimate  shall  be 
based  upon  the  most  current  available 
data  and  shall  be  final  for  such  purpose; 

(n)  Report  to  the  market  adminis¬ 
trator  of  the  other  order,  as  soon  as 
possible  after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  from  an  other  order  plant, 
the  classification  to  which  such  receipts 
are  allocated  pursuant  to  §  1004.46  pur¬ 
suant  to  such  report,  and  thereafter  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  verification 
of  such  report;  and 

(o)  Furnish  to  each  handler  operating 
a  pool  plant  who  has  shipped  fluid  milk 
products  to  an  other  order  plant,  the 
classification  to  which  the  skim  milk  and 
butterfat  in  such  fluid  milk  products 
were  allocated  by  the  market  adminis¬ 
trator  of  the  other  order  on  the  basis 
of  the  report  of  the  receiving  handler; 
and,  as  necessary,  any  changes  in  such 
classification  arising  in  the  verification 
of  such  report. 

Reports,  Records  and  Facilities 

§  1004.30  Reports  of  receipts  and  utili¬ 
zation. 

*  a)  On  or  before  the  eighth  day  after 
the  end  of  each  month  each  handler 
with  respect  to  each  of  his  pool  plants 
shall  report  for  the  month  to  the  market 
administrator  in  the  detail  and  on  forms 
prescribed  by  the  market  administrator 
as  follows: 

(1)  The  quantities  of  skim  milk  and 
butterfat  contained  in: 

(i)  Receipts  of  producer  milk  (includ¬ 
ing  such  handler’s  own  production) ; 

(ii)  Receipts  of  fluid  milk  products 
from  other  pool  plants  and  milk  received 


from  a  cooperative  association  for  which 
it  is  a  handler  pursuant  to  §  1004.10(c) ; 
and 

(iii)  Receipts  of  other  source  milk; 

(2)  Inventories  of  fluid  milk  products 
on  hand  at  the  beginning  and  end  of  the 
month;  and 

(3)  The  utilization  of  all  skim  milk 
and  butterfat  required  to  be  reported 
pursuant  to  this  paragraph,  showing 
separately  in-area  route  disposition,  ex¬ 
cept  filled  milk,  and  filled  milk  route  dis¬ 
position  in  the  area; 

<b)  Each  handler  who  operates  a 
partially  regulated  distributing  plant 
shall  report  as  required  in  paragraph  (a) 
of  this  section,  except  that  receipts  of 
milk  from  dairy  farmers  shall  be  re¬ 
ported  in  lieu  of  producer  milk ;  such  re¬ 
port  shall  include  a  separate  statement 
showing  the  quantity  of  reconstituted 
skim  milk  in  fluid  milk  products  disposed 
of  on  routes  in  the  marketing  area; 

(c)  Each  producer-handler  and  each 
handler  pursuant  to  §  1004.10(e)  shall 
make  reports  to  the  market  administra¬ 
tor  at  such  time  and  in  such  manner  as 
the  market  administrator  may  prescribe; 
and 

(d)  On  or  before  the  eighth  day  after 
the  end  of  each  month,  each  cooperative 
association  shall  report  with  respect  to 
milk  for  which  it  is  a  handler  pursuant 
to  §  1004.10  (b)  or  (c)  as  follows: 

( 1 )  Receipts  of  skim  milk  and  butter¬ 
fat  from  producers; 

(2)  Utilization  of  skim  milk  and 
butterfat  diverted  to  nonpool  plants; 
and 

(3)  The  quantities  of  skim  milk  and 
butterfat  delivered  to  each  pool  plant 
of  another  handler. 

§  1004.31  Ollier  reports. 

(a)  Each  pool  handler  shall  report  to 
the  market  administrator  in  detail 
and  on  forms  prescribed  by  the  market 
administrator  as  follows: 

(1)  On  or  before  the  25th  day  after 
the  end  of  the  month  for  each  pool  plant, 
his  producer  payroll  for  such  month 
which  shall  show  for  each  producer: 

(i)  His  name  and  address; 

(ii)  The  total  pounds  of  milk  received 
from  such  producer; 

(iii)  The  average  butterfat  content  of 
such  milk;  and 

(iv)  The  net  amount  of  the  handler's 
payment,  together  with  the  price  paid 
and  the  amount  and  nature  of  any 
deduction; 

<2)  Such  other  information  with  re¬ 
spect  to  receipts  and  utilization  of  butter¬ 
fat  and  skim  milk  as  the  market  admin¬ 
istrator  shall  prescribe. 

(b)  Promptly  after  a  producer  moves 
from  one  farm  to  another,  or  starts  or 
resumes  deliveries  to  a  pool  handler,  the 
handler  shall  file  with  the  market  ad¬ 
ministrator  a  report  stating  the  pro¬ 
ducer’s  name  and  post  office  address,  the 
health  department  permit  number,  if 
applicable,  the  date  on  which  the  changes 
took  place,  and  the  farm  and  plant  loca¬ 
tion  involved. 

(c)  In  making  payments  to  producers 
pursuant  to  §  1004.80(a)  (2) ,  or  to  a 
cooperative  association  pursuant  to 
§  1004.80(b),  each  pool  handler  shall 
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furnish  such  producer  or  cooperative  as¬ 
sociation  with  respect  to  each  of  its  pro¬ 
ducer  members  from  whom  the  handler 
received  milk  during  the  month,  a  writ¬ 
ten  statement  showing: 

(1)  The  month  and  the  identity  of  the 
handler  and  the  producer; 

(2)  The  total  pounds  and  average 
butterfat  test  of  milk  delivered  by  the 
producer; 

(3)  The  minimum  rate  at  which  pay¬ 
ment  to  such  producer  is  required  under 
§  1004.80(a)  (2) ; 

(4)  The  rate  which  is  used  in  making 
the  payment,  if  such  rate  is  other  than 
the  applicable  minimum  rate; 

(5)  The  nature  and  amount  of  any  de¬ 
ductions  made  in  payment  due  such 
producer;  and 

(6)  The  net  amount  of  the  payment 
to  the  producer. 

(d)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  does  not 
elect  to  make  payments  pursuant  to 
§  1004.62(b)  shall  report  the  same  in¬ 
formation  as  required  in  paragraph  (a) 
of  this  section  with  respect  to  dairy 
farmers  from  whom  he  receives  milk. 

(e)  On  or  before  the  20th  day  after 
the  end  of  the  month,  each  handler  pur¬ 
suant  to  §  1004.10(f)  shall  report  to  the 
market  administrator,  in  the  detail  and 
on  forms  prescribed  by  the  market  ad¬ 
ministrator,  all  transactions  wherein 
milk  was  bought  or  dealt  in,  giving  the 
following  information: 

(1)  The  name  and  address  of  any  co¬ 
operative  association  or  producer  for 
whom  the  handler  by  either  purchase  or 
direction  caused  milk  of  producers  to  be 
moved  to  a  plant; 

(2)  The  total  pounds  of  milk  involved 
in  the  transaction,  and  the  average  but¬ 
terfat  content  of  such  milk;  and 

(3)  Such  other  information  with  re¬ 
spect  to  such  transaction  as  the  market 
administrator  may  prescribe. 

§  1004.32  Records  and  facilities. 

Each  handler  shall  maintain  and  make 
available  to  the  market  administrator 
during  the  usual  hours  of  business  such 
accounts  and  records  of  his  operations 
together  with  such  facilities  as  are  nec¬ 
essary  for  the  market  administrator  to 
verify  or  establish  the  correct  data  for 
each  month,  with  respect  to: 

(a)  The  receipt  and  utilization  of  all 
skim  milk  and  butterfat  handled  in  any 
form; 

<b)  The  weights  and  tests  for  butter¬ 
fat  and  other  content  of  all  milk  and 
milk  products  (including  filled  milk) 
handled; 

(c)  The  pounds  of  skim  milk  and  but¬ 
terfat  contained  in  or  represented  by  all 
items  in  inventory  at  the  beginning  and 
end  of  each  month  required  to  be  re¬ 
ported  pursuant  to  §  1004.30(a)  (2) ;  and 

<d)  Payments  to  producers  and  co¬ 
operative  associations,  including  any 
deductions  and  the  disbursement  of 
money  so  deducted. 

§  1004.33  Retcnlion  of  records. 

All  books  and  records  required  under 
this  part  to  be  made  available  to  the 
market  administrator  shall  be  retained 
by  the  handler  for  a  period  of  3  years 


to  begin  at  the  end  of  the  month  to  which 
such  books  and  records  pertain.  If, 
within  such  3-year  period,  the  market 
administrator  notifies  the  handler  in 
writing  that  the  retention  of  such  books 
and  records,  or  of  specified  books  and 
records,  is  necessary  in  connection  with 
a  proceeding  under  section  8c(15)  (A)  of 
the  Act  or  a  court  action  specified  in  such 
notice,  the  handler  shall  retain  such 
books  and  records,  or  specified  books  and 
records,  until  further  notification  from 
the  market  administrator.  In  either  case, 
the  market  administrator  shall  give 
further  written  notification  to  the 
handler  promptly  upon  the  termination 
of  the  litigation  or  when  the  records  are 
no  longer  necessary  in  connection  there¬ 
with. 

Classification 

§  1001.40  Skim  milk  and  butterfat  lo  be 
classified. 

The  skim  milk  and  butterfat  to  be  re¬ 
ported  by  each  handler  pursuant  to 
§  1004.30  shall  be  classified  each  month 
by  the  market  administrator  pursuant  to 
the  provisions  of  §  1004.41  through 
§  1004.46. 

§  1004.41  Classes  of  utilization. 

Subject  to  the  conditions  set  forth  in 
§  1004.42  through  §  1004.46,  the  classes  of 
utilization  shall  be  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat; 

( 1 )  Disposed  of  as  a  fluid  milk  product 
except  as  provided  in  paragraph  (b)  (2) , 
(3),  or  (7)  of  this  section; 

(2)  Contained  in  inventory  of  pack¬ 
aged  fluid  milk  products  on  hand  at  the 
end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  milk. 

(b)  Class  II  milk.  Class  II  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce  any  product  other 
than  a  fluid  milk  product; 

(2)  Disposed  of  for  livestock  feed ; 

(3)  Contained  in  fluid  milk  products 
which  are  dumped,  if  the  handler  gives 
the  market  administrator  such  advance 
notice  of  intent  to  dump  as  the  market 
administrator  may  prescribe; 

(4)  Contained  in  inventory  of  fluid 
milk  products  in  bulk  which  are  on  hand 
at  the  end  of  the  month; 

(5)  In  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned  pursu¬ 
ant  to  §  1004.42(b)  (1) ,  but  not  to  exceed 
the  following: 

(i)  Two  percent  of  producer  milk  re¬ 
ceived  at  a  pool  plant;  plus 

(ii)  One  and  one-half  percent  of  milk 
received  at  a  pool  plant  from  a  coopera¬ 
tive  association  in  its  capacity  as  a  han¬ 
dler  pursuant  to  §  1004.10(c) ;  plus 

(iii)  One  and  one-half  percent  of  milk 
received  at  a  pool  plant  in  bulk  tank  lots 
from  other  pool  plants;  plus 

(iv)  One  and  one-half  percent  of  re¬ 
ceipts  of  fluid  milk  products  in  bulk  from 
an  other  order  plant,  exclusive  of  the 
quantity  for  which  Class  n  utilization 
was  requested  by  the  handler  (and  by  the 
operator  of  such  other  order  plant  if  such 
receipt  is  fully  subject  to  the  classifica¬ 
tion  and  pricing  provisions  of  such  other 
order) ;  plus 


(v)  One  and  one-half  percent  of  re¬ 
ceipts  from  dairy  farmers  for  other  mar¬ 
kets  pursuant  to  §  1004.14  and  receipts 
of  fluid  milk  products  in  bulk  from  un¬ 
regulated  supply  plants,  exclusive  of  the 
quantity  for  which  Class  II  utilization 
was  requested  by  the  handler;  less 

(vi)  One  and  one-half  percent  of  milk 
moved  in  bulk  tank  lots  from  a  pool  plant 
to  other  plants;  and  plus 

(vii)  One-half  of  1  percent  in  receipts 
of  producer  milk  by  a  cooperative  asso¬ 
ciation  in  its  capacity  as  a  handler  pur¬ 
suant  to  §  1004.10(c) ; 

(6)  In  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned  pursuant 
to  §  1004.42(b)  (2) ; 

(7)  Disposed  of  in  bulk  fluid  milk 
products  to  manufacturing  establish¬ 
ments  such  as  bakeries,  candy  factories, 
soup  factories,  and  similar  establish¬ 
ments  at  which  fluid  milk  products  were 
used  only  in  the  manufacture  of  food 
products  other  than  milk  products;  and 

(8)  In  skim  milk  represented  by  the 
nonfat  milk  solids  added  to  a  fluid  milk 
product  for  fortification  which  is  in  ex¬ 
cess  of  the  volume  included  within  the 
fluid  milk  product  definition  pursuant  to 
§  1004.16(a). 

§  1004.42  Sltrinksige. 

The  market  administrator  shall  allo¬ 
cate  shrinkage  over  a  handler’s  receipts 
at  each  pool  plant  as  follows: 

(a)  Compute  the  total  shrinkage  of 
skim  milk  and  butterfat,  respectively,  for 
each  handler;  and 

(b)  Shrinkage  shall  be  prorated  be¬ 
tween:  (1)  Skim  milk  and  butterfat  in 
receipts  described  in  §  1004.41  (b)  (5) ; 
and  (2)  skim  milk  and  butterfat  in  other 
source  milk,  exclusive  of  that  specified 
in  §  1004.41(b)  (5). 

§  1004.43  Responsibility  of  liandlers 
and  the  reelassifiration  of  milk. 

(a)  All  skim  milk  and  butterfat  shall 
be  Class  I  milk  unless  the  handler  who 
first  receives  such  skim  milk  and  butter¬ 
fat  proves  to  the  market  administrator 
that  such  skim  milk  or  butterfat  should 
be  classified  otherwise. 

(b)  Any  skim  milk  or  butterfat  shall 
be  reclassified  if  verification  by  the  mar¬ 
ket  administrator  discloses  that  the  orig¬ 
inal  classification  was  incorrect. 

(c)  In  the  case  of  milk  received  from 
producers  by  a  cooperative  association 
handler  pursuant  to  §  1004.10(c) ,  the  co¬ 
operative  association  shall  be  responsi¬ 
ble  for  proving  that  skim  milk  and  but¬ 
terfat  in  such  milk  which  was  not 
received  at  a  pool  plant  should  be  classi¬ 
fied  other  than  as  Class  I,  and  the  opera¬ 
tor  of  a  pool  plant  receiving  skim  milk 
and  butterfat  from  a  cooperative  asso¬ 
ciation  handler  pursuant  to  §  1004.10(c) 
shall  be  responsible  for  proving  that  such 
skim  milk  and  butterfat  should  be  classi¬ 
fied  other  than  as  Class  I. 

§  1004.14  Transfers. 

Skim  milk  and  butterfat  in  the  form 
of  any  fluid  milk  product  shall  be 
classified : 

(a)  As  Class  I  milk  if  diverted  from  a 
pool  plant  pursuant  to  §  1004.8  (a),  (b), 
or  (e)  to  a  pool  plant  pursuant  to 
§  1004.8  (c)  or  (d),  or  transferred  from 
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a  pool  plant  or  by  a  cooperative  asso¬ 
ciation  as  a  handler  pursuant  to 
§  1004.10(c)  to  a  pool  plant,  unless  Class 
II  utilization  is  indicated  by  the  trans¬ 
feree  and  transferor  handlers  (or  by  the 
handler  if  such  transaction  is  between 
two  pool  plants  of  the  same  handler) 
in  their  reports  pursuant  to  §  1004.30(a) 
for  the  month,  subject  to  the  conditions 
of  subparagraphs  (1),  (2),  and  (3)  of 
this  paragraph: 

( 1 )  The  skim  milk  or  butterfat  so  as¬ 
signed  to  either  class  shall  be  limited  to 
the  amount  thereof  remaining  in  such 
class  in  the  transferee  plant  after  com¬ 
putations  pursuant  to  §  1004.46(a)  (10) 
and  the  corresponding  step  of 
§  1004.46(b)  ; 

(2)  If  the  transferor  plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1004.46(a)  (5), 
the  skim  milk  and  butterfat  so  trans¬ 
ferred  or  diverted  shall  be  classified  so 
as  to  allocate  the  least  possible  Class  I 
utilization  to  such  other  source  milk; 
and 

(3)  If  the  transferor  handler  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1004.46(a)  (9) 
or  (10),  and  the  corresponding  steps  of 
§  1004.46(b) ,  the  skim  milk  and  butterfat 
so  transferred  or  diverted  up  to  the  total 
of  such  receipts  shall  not  be  classified  as 
Class  I  milk  to  a  greater  extent  than 
would  be  applicable  to  a  like  quantity  of 
such  other  source  milk  received  at  the 
transferee  plant; 

(b)  As  Class  I  milk,  if  transferred 
from  a  pool  plant  to  a  producer-handler; 

(c)  As  Class  I  milk  if  transferred  or 
diverted  from  a  pool  plant  or  delivered 
by  a  cooperative  association  in  the  ca¬ 
pacity  as  a  handler  pursuant  to  §  1004.10 
(c)  to  a  handler  pursuant  to  §  1004.10(e) . 

(d)  As  Class  I  milk,  if  transferred  or 
diverted  in  bulk  to  a  nonpool  plant  that 
is  not  an  other  order  plant,  a  producer- 
handler  plant,  or  the  plant  of  a  handler 
pursuant  to  §  1004.10(e),  unless  the  re¬ 
quirements  of  subparagraphs  (1)  and 

(2)  of  this  paragraph  are  met,  in  which 
case  the  skim  milk  and  butterfat  so 
transferred  or  diverted  shall  be  classified 
in  accordance  with  the  assignment  re¬ 
sulting  from  subparagraph  (3)  of  this 
paragraph ; 

(1)  The  transferring  or  diverting 
handler  claims  classification  pursuant  to 
the  assignment  set  forth  in  subpara¬ 
graph  (3)  of  this  paragraph  in  his  re¬ 
port  submitted  to  the  market  adminis¬ 
trator  pursuant  to  §  1004.30  for  the 
month  within  which  such  transaction 
occurred; 

(2)  The  operator  of  'such  fionpool 
transferee  plant  maintains  books  and 
records  showing  the  utilization  of  all 
skim  milk  and  butterfat  received  at  such 
plant  which  are  made  available  if  re¬ 
quested  by  the  market  administrator  for 
the  purpose  of  verification ; 

(3)  The  skim  milk  and  butterfat  so 
transferred  shall  be  classified  on  the 
basis  of  the  following  assignment  of 
utilization  at  such  nonpool  plant  in  ex¬ 
cess  of  receipts  of  packaged  fluid  milk 
products  from  all  pool  plants  and  other 
order  plants: 


(i)  Any  route  disposition  in  the  mar¬ 
keting  area  shall  be  first  assigned  to  the 
skim  milk  and  butterfat  in  the  fluid 
milk  products  so  transferred  or  diverted 
from  pool  plants,  and  thereafter  pro 
rata  to  receipts  from  other  order  plants; 

(ii)  Any  route  disposition  in  the  mar¬ 
keting  area  of  another  order  issued  pur¬ 
suant  to  the  Act  shall  be  first  assigned 
to  receipts  from  plants  fully  regulated 
by  such  order,  and  thereafter  pro  rata 
to  receipts  from  pool  plants  and  other 
order  plants  not  regulated  by  such  order; 

(iii)  Class  I  utilization  in  excess  of 
that  assigned  pursuant  to  subdivisions  (i) 
and  (ii)  of  this  subparagraph  shall  be 
assigned  first  to  the  receipts  from  dairy 
farmers  who  the  market  administrator 
determines  constitute  the  regular  source 
of  supply  for  such  nonpool  plant,  and 
Class  I  utilization  in  excess  of  such  re¬ 
ceipts  shall  be  assigned  pro  rata  to  un¬ 
assigned  receipts  at  such  nonpool  pool 
plant  from  all  pool  and  other  order 
plants;  and 

(iv)  Any  remaining  receipts  from  pool 
plants  or  other  order  plants  shall  be 
assigned  to  Class  II :  Provided,  That  if  on 
inspection  of  the  books  and  records  of 
the  nonpool  plant  the  market  adminis¬ 
trator  finds  that  the  remaining  unas¬ 
signed  receipts  at  such  plant  exceed  the 
available  Class  II  utilization,  the  trans¬ 
fer  shall  be  classified  as  Class  I  up  to  the 
amount  of  such  excess. 

(e)  As  follows,  if  transferred  to  an¬ 
other  order  plant  in  excess  of  receipts 
from  such  plant  in  the  same  category  as 
described  in  subparagraph  (1),  (2),  or 

(3)  of  this  paragraph: 

(1)  If  transferred  in  packaged  form, 
classification  shall  be  in  the  classes  to 
which  allocated  as  a  fluid  milk  product 
under  the  other  order; 

(2)  If  transferred  in  bulk  form,  classi¬ 
fication  shall  be  in  the  classes  to  which 
allocated  as  a  fluid  milk  product  under 
the  other  order  (including  allocation 
under  the  conditions  set  forth  in  sub- 
paragraph  (3)  of  this  paragraph) ; 

(3)  If  the  operators  of  both  the  trans¬ 
feror  and  transferee  plants  so  request 
in  the  reports  of  receipts  and  utilization 
filed  with  their  respective  market  ad¬ 
ministrators,  transfers  in  bulk  form 
shall  be  classified  as  Class  II  to  the  ex¬ 
tent  of  the  Class  II  utilization  (or  com¬ 
parable  utilization  under  such  other  or¬ 
der)  available  for  such  assignment  pur¬ 
suant  to  the  allocation  provisions  of  the 
transferee  order; 

(4)  If  information  concerning  the 
classification  to  which  allocated  under 
the  other  order  is  not  available  to  the 
market  administrator  for  purposes  of 
establishing  classification  pursuant  to 
this  paragraph,  classification  shall  be  as 
Class  I,  subject  to  adjustment  when  such 
information  is  available; 

(5)  For  purposes  of  this  paragraph, 
if  the  transferee  order  provides  for  more 
than  two  classes  of  utilization,  skim  milk 
and  butterfat  allocated  to  a  class  con¬ 
sisting  primarily  of  fluid  milk  products 
shall  be  classified  as  Class  I,  and  milk 
allocated  to  other  classes  shall  be  classi¬ 
fied  as  Class  II;  and 


(6)  If  the  form  in  which  any  fluid 
milk  product  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order,  classi¬ 
fication  shall  be  in  accordance  with  the 
provisions  of  §  1004.41. 

§  1004.45  Computation  of  skim  milk 
and  butterfat  in  each  class. 

For  each  month,  the  market  adminis¬ 
trator  shall  correct  for  mathematical 
and  other  obvious  errors,  the  reports  of 
receipts  and  utilization  submitted  pur¬ 
suant  to  §  1004.30(a)  by  each  handler 
and  compute  the  total  pounds  of  skim 
milk  and  butterfat,  respectively,  in  each 
class  at  each  of  the  plants  of  such 
handler,  and  the  total  pounds  of  skim 
milk  and  butterfat  in  each  class  which 
was  received  from  producers  by  a  coop¬ 
erative  association  handler  pursuant  to 
§  1004.10  (b)  and  (c)  and  was  not  re¬ 
ceived  at  a  pool  plant:  Provided,  That 
if  any  of  the  water  contained  in  the  milk 
from  which  a  product  is  made  is  removed 
before  the  product  is  utilized  or  disposed 
of  by  a  handler,  the  pounds  of  skim  milk 
used  or  disposed  of  in  such  product  shall 
be  considered  to  be  an  amount  equiva¬ 
lent  to  the  nonfat  milk  solids  contained 
in  such  products  plus  all  the  water 
originally  associated  with  such  solids. 

§  1004.46  Allocation  of  skim  milk  and 
butterfat  classified. 

After  making  the  computations  pur¬ 
suant  to  §  1004.45,  the  market  adminis¬ 
trator  each  month  shall  determine  the 
classification  of  milk  received  from  pro¬ 
ducers  by  each  cooperative  association 
handler  pursuant  to  §  1004.10  (b)  and 
(c)  which  was  not  received  at  a  pool 
plant,  and  the  classification  of  milk  re¬ 
ceived  from  producers  and  from  coop¬ 
erative  association  handlers  pursuant  to 
§  1004.10(c)  at  each  pool  plant  for  each 
handler  as  follows: 

(a)  Skim  milk  shall  be  allocated  in 
the  following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  n  the  pounds  of  skim 
milk  classified  as  Class  II  pursuant  to 
§  1004.41(b) (5) ; 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I,  the  pounds  of  skim 
milk  in  receipts  of  certified  milk  in  pack¬ 
aged  form; 

(3)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  each  class  the 
pounds  of  skim  milk  in  fluid  milk  prod¬ 
ucts  received  in  packaged  form  from 
other  order  plants,  except  that  to  be  sub¬ 
tracted  pursuant  to  subparagraph  (5) 
(vi)  of  this  paragraph  as  follows: 

(i)  From  Class  II  milk,  the  lesser  of 
the  pounds  remaining,  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk  the  remainder 
of  such  receipts; 

(4)  Except  for  the  first  month  this 
order  is  effective,  with  respect  to  plants 
which  in  the  immediately  preceding 
month  were  either  unregulated  plants  or 
pool  plants  under  Orders  3  or  16,  sub¬ 
tract  from  the  remaining  pounds  of  skim 
milk  in  Class  I,  the  pounds  of  skim  milk 
in  inventory  of  packaged  fluid  milk  prod¬ 
ucts  on  hand  at  the  beginning  of  the 
month; 
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(5)  Subtract  in  the  order  specified  be¬ 
low  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class,  in  series  begin¬ 
ning  with  Class  II,  the  pounds  of  skim 
milk  in  each  of  the  following: 

(i)  Other  source  milk  in  a  form  other 
than  that  of  a  fluid  milk  px-oduct; 

(ii)  Receipts  of  fluid  milk  products 
from  dairy  farmers  for  other  markets 
pursuant  to  §  1004.14  and  from  unidenti¬ 
fied  sources; 

(iii)  Receipts  of  fluid  milk  products 
from  a  pi-oducer-handler,  as  defined 
under  this  or  any  other  Federal  order; 

(iv)  Receipts  of  fluid  milk  products 
from  a  handler  pursuant  to  §  1004.10(e) ; 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  unregulated  sup¬ 
ply  plants; 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  other  order 
plants  which  are  regulated  under  an 
order  providing  for  individual-handler 
pooling  to  the  extent  that  reconstituted 
skim  milk  is  allocated  to  Class  I  at  the 
transferor  plant  and  is  not  assigned  un¬ 
der  this  step  at  a  plant  regulated  under 
another  market  pool  order; 

(6)  Subtract,  in  the  order  specified 
below,  fi'om  the  pounds  of  skim  milk 
remaining  in  Class  II : 

(1)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  from  un¬ 
regulated  supply  plants  for  which  the 
handler  requests  Class  II  utilization,  but 
not  in  any  case  to  exceed  the  pounds  of 
skim  milk  remaining  in  Class  II; 

(ii)  The  pounds  Of  skim  milk  remain¬ 
ing  in  receipts  of  fluid  milk  products  from 
unregulated  supply  plants  which  are  in 
excess  of  the  pounds  of  skim  milk  deter¬ 
mined  as  follows: 

(a)  Multiply  the  pounds  of  skim  milk 
remaining  in  Class  I  milk  (exclusive  of 
transfers  between  pool  plants  of  the  same 
handler)  at  all  pool  plants  of  the  handler 

by  1.25; 

(b)  Subtract  from  the  result  the  sum 
of  the  pounds  of  skim  milk  at  all  such 
plants  in  producer  milk,  receipts  from 
pool  plants  of  other  handlers,  from  a 
cooperative  association  in  its  capacity  as 
a  handler  pursuant  to  §  1004.10(c),  and 
in  receipts  in  bulk  from  other  order 
plants;  and 

(c)  (1)  Multiply  any  resulting  plus 
quantity  by  the  percentage  that  receipts 
of  skim  milk  in  fluid  milk  products  from 
unregulated  supply  plants  remaining  at 
this  plant  is  of  all  such  receipts  remain¬ 
ing  at  all  pool  plants  of  such  handler, 
after  any  deductions  pursuant  to  sub¬ 
division  (i)  of  this  subparagraph. 

(2)  Should  such  computation  result  in 
a  quantity  to  be  subtracted  from  Class  II 
which  is  in  excess  of  the  pounds  of  skim 
milk  remaining  in  Class  II,  the  pounds 
of  skim  milk  in  Class  II  shall  be  increased 
to  the  quantity  to  be  subtracted  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  a  like  amount.  In  such  case  the 
utilization  of  skim  milk  at  other  pool 
plant (s)  of  such  handler  shall  be  ad¬ 
justed  in  the  reverse  direction  by  an 
identical  amount  in  sequence  beginning 
with  the  nearest  other  pool  plant  of  such 
handler  at  which  such  adjustment  can 
be  made. 


(iii)  The  pounds  of  skim  milk  in  re¬ 
maining  receipts  of  fluid  milk  products 
in  bulk  from  an  other  order  plant  which 
are  in  excess  of  similar  movements  to 
such  plant,  if  such  receipts  were  classi¬ 
fied  and  priced  pursuant  to  the  other 
order  and  if  Class  n  utilization  was  re¬ 
quested  by  the  operator  of  such  plant  and 
the  transferee  handler,  but  not  in  excess 
of  the  pounds  of  skim  milk  remaining  in 
Class  II  milk; 

(7)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  II,  the  pounds  of 
skim  milk  in  inventory  of  fluid  milk 
products  in  bulk  (and  for  the  first  month 
this  order  is  effective,  in  packaged  fluid 
milk  products  not  subtracted  pursuant  to 
subparagraph  (4)  of  this  paragraph)  on 
hand  at  the  beginning  of  the  month; 

(8)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  n ,  the  pounds  sub¬ 
tracted  pursuant  to  subparagraph  ( 1 )  of 
this  paragraph; 

(9)  (i)  Subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class,  pro 
rata  to  the  total  pounds  of  skim  milk 
remaining  in  each  class  in  all  pool  plants 
of  the  receiving  handler,  the  pounds  of 
skim  milk  in  receipts  of  fluid  milk  prod¬ 
ucts  from  unregulated  supply  plants  and 
from  other  order  plant(s)  if  not  classi¬ 
fied  or  priced  pursuant  to  the  order 
regulating  such  plant,  that  were  not  sub¬ 
tracted  pursuant  to  subparagraph  (6) 

(i)  or  (ii)  of  this  paragraph; 

(ii)  Should  such  proration  result  in 
the  amount  to  be  subtracted  from  any 
class  exceeding  the  pounds  of  skim  milk 
remaining  in  such  class  in  the  pool  plant 
at  which  such  skim  milk  was  received, 
the  pounds  of  skim  milk  in  such  class 
shall  be  increased  to  the  amount  to  be 
subtracted  and  the  pounds  of  skim  milk 
in  the  other  class  shall  be  decreased  a 
like  amount.  In  such  case  the  utilization 
of  skim  milk  at  other  pool  plant(s)  of 
such  handler  shall  be  adjusted  in  the 
reverse  direction  by  an  identical  amount 
in  sequence  beginning  with  the  nearest 
other  pool  plant  of  such  handler  at  which 
such  adjustment  can  be  made: 

(10)  Subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class,  the 
pounds  of  skim  milk  in  remaining  re¬ 
ceipts  of  fluid  milk  products  in  bulk 
from  other  order  plants  (except  receipts 
from  other  order  plants  not  classified 
and  priced  pursuant  to  the  order  regulat¬ 
ing  such  plant) ,  in  excess  in  each  case  of 
similar  movements  to  the  same  plant, 
pursuant  to  the  following  procedure: 

(i)  Subject  to  the  provisions  of  sub¬ 
divisions  (ii)  and  (iii)  of  this  subpara¬ 
graph,  such  subtraction  shall  be  pro  rata 
to  whichever  of  the  following  represents 
the  higher  proportion  of  Class  II  milk: 

(a)  The  estimated  utilization  of  skim 
milk  in  each  class,  by  all  handlers,  as 
announced  for  the  month  pursuant  to 
§  1004.22(m) ;  or 

(b)  The  pounds  of  skim  milk  in  each 
class  remaining  at  all  pool  plants  of  the 
handler; 

(11)  Should  proration  pursuant  to  sub¬ 
division  (i)  of  this  subparagraph  result 
in  the  total  pounds  of  skim  milk  to  be 
subtracted  from  Class  II  at  all  pool  plants 
of  the  handler  exceeding  the  pounds  of 


skim  milk  remaining  in  Class  n  at  such 
plants,  the  pounds  of  such  excess  shall 
be  subtracted  from  the  pounds  of  skim 
milk  remaining  in  Class  I  after  such  pro¬ 
ration  at  the  pool  plants  at  which 
received; 

(iii)  Except  as  provided  in  subdivision 
(ii)  of  this  subparagraph,  should  prora¬ 
tion  pursuant  to  either  subdivision  (i)  or 
(ii)  of  this  subparagraph  result  in  the 
amount  to  be  subtracted  from  either 
class  exceeding  the  pounds  of  skim  milk 
remaining  in  such  class  in  the  pool  plant 
at  which  such  skim  milk  was  received, 
the  pounds  of  skim  milk  in  such  class 
shall  be  increased  to  the  amount  to  be 
subtracted  and  the  pounds  of  skim  milk 
in  the  other  class  shall  be  decreased  a 
like  amount.  In  such  case,  the  utilization 
of  milk  at  other  pool  plant(s)  of  such 
handler  shall  be  adjusted  in  the  reverse 
direction  by  an  identical  amount  in  se¬ 
quence  beginning  with  the  nearest  other 
pool  plant  of  such  handler  at  which  such 
adjustment  can  be  made. 

(11)  Subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  the 
pounds  of  skim  milk  received  in  fluid 
milk  products  from  other  pool  plants 
and  from  a  cooperative  association  in  its 
capacity  as  a  handler  pursuant  to 
§  1004.10(c)  according  to  the  classifica¬ 
tion  assigned  pursuant  to  §  1004.44(a) ; 
and 

(12)  If  the  pounds  of  skim  milk  re¬ 
maining  in  both  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds 
of  skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  II.  Any 
amount  so  subtracted  shall  be  known  as 
“overage”; 

(b)  Butterfat  shall  be  allocated  in  ac¬ 
cordance  with  the  procedure  outlined  for 
skim  milk  in  paragraph  (a)  of  this  sec¬ 
tion;  and 

(c)  Combine  the  amounts  of  skim  milk 
and  butterfat  determined  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section 
into  one  total  for  each  class  and  deter¬ 
mine  the  weighted  average  butterfat 
content  of  producer  milk  in  each  class. 

Minimum  Prices 
§  1004. 30  Class  prices. 

Subject  to  the  provisions  of  §  1004.51 
the  minimum  class  prices  per  hundred¬ 
weight  of  milk  containing  3.5  percent 
butterfat  for  the  month  shall  be  as 
follows : 

(a)  Class  I  milk.  The  price  per  hun- 
di’edweight  of  Class  I  milk  shall  be  $7.11 
plus  any  amount  by  which  the  average 
price  per  hundredweight  for  manufac¬ 
turing  grade  milk,  f.o.b.  plants  in  Wis¬ 
consin  and  Minnesota,  as  reported  by  the 
Department  of  Agriculture  for  the 
preceding  month  on  a  3.5  percent  butter¬ 
fat  basis,  exceeds  $4.33. 

(b)  Class  II  milk.  The  price  per  hun¬ 
dredweight  of  Class  II  milk  shall  be 
determined  for  each  month  as  follows: 

(1)  Adjust  the  avei'age  price  per  hun¬ 
dredweight  for  manufacturing  grade 
milk,  f.o.b.  plants  in  Wisconsin  and  Min¬ 
nesota,  as  reported  by  the  U.S.  Depart¬ 
ment  of  Agriculture  for  the  month,  to  a 
3.5  percent  butterfat  basis  by  a  butterfat 
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differential  rounded  to  the  nearest  one- 
tenth  cent  computed  at  0.12  times  the 
simple  average  of  the  daily  wholesale 
selling  prices  (using  the  midpoint  of  any 
price  range  as  one  price)  of  Grade  A  (92- 
score)  bulk  creamery  butter  per  pound 
at  Chicago,  as  reported  by  the  Depart¬ 
ment  for  the  month.  Such  price  shall  be 
rounded  to  the  nearest  cent  but  shall  not 
exceed  a  price  computed  as  follows: 

(1)  Multiply  by  4.2  the  Chicago  butter 
price  specified  in  this  subparagraph; 

(ii)  Multiply  by  8.2  the  weighted  aver¬ 
age  of  carlot  prices  per  pound  for  nonfat 
dry  milk  solids,  spray  process,  for  human 
consumption,  f  .o.b.  manufacturing  plants 
in  the  Chicago  area,  as  published  for  the 
period  from  the  26th  day  of  the  preced¬ 
ing  month  through  the  25th  day  of  the 
current  month  by  the  Department;  and 

(iii)  Prom  the  sum  of  the  results  ar¬ 
rived  at  under  subdivision  (i)  and  (ii) 
of  this  subparagraph  subtract  48  cents, 
and  round  to  the  nearest  cent. 

(2)  Adjust  the  result  obtained  in  sub- 
paragraph  (1)  of  this  paragraph  by  the 
amount  shown  below  for  the  applicable 
month: 


Month 

Amount 

January - - 

_ +$0.05 

February  __  .  . 

_  +.04 

March  _ _ 

.  —.03 

April -  - 

_  - .  07 

May _  _ 

_  -.10 

June  _  --  . 

_  - .  09 

July  - 

_  + .  05 

August  _ 

-  +.12 

September _ - 

_  +.08 

October  _ 

_  +.08 

November _ 

_  +.08 

December 

+  .08 

§  1001.51  Locution  (lifTcrcntiul  to  han¬ 
dlers. 

(a)  For  that  milk  received  from  pro¬ 
ducers  and  from  a  cooperative  associa¬ 
tion  in  its  capacity  as  a  handler  pursuant 
to  §  1004.10(c)  at  a  pool  plant  located  55 
miles  or  more  by  shortest  highway  dis¬ 
tance  from  the  city  hall  in  Philadelphia, 
Pa.,  and  also  75  miles  or  more  by  the 
shortest  highway  distance  from  the 
nearer  of  the  zero  milestone  in  Wash¬ 
ington,  D.C.,  or  the  city  hall  in  Baltimore, 
Md.  (all  such  distance  to  be  determined 
by  the  market  administrator) ,  and  which 
is  assigned  to  Class  I  milk,  subject  to  the 
limitations  pursuant  to  paragraph  (b) 
of  this  section,  and  for  other  source  milk 
for  which  a  location  adjustment  is  appli¬ 
cable,  the  Class  I  price  shall  be  reduced 
at  the  rate  of  1.5  cents  per  10-mile  dis¬ 
tance  or  fraction  thereof  that  such  plant 
location  is  from  the  nearest  of  such 
basing  points. 

<b>  For  purposes  of  calculating  such 
adjustment,  transfers  between  pool 
plants  shall  be  assigned  to  Class  I  dispo¬ 
sition  at  the  transferee  plant  in  an 
amount  not  in  excess  of  that  my  which 
such  Class  I  disposition  exceeds  95  per¬ 
cent  of  the  sum  of  receipts  at  such  plant 
from  producers,  cooperative  associations 
pursuant  to  5  1004.10(c) ,  and  the  pounds 
assigned  as  Class  I  to  receipts  from  other 
order  plants  and  unregulated  supply 
plants,  and  from  dairy  farmers  for  other 
markets  pursuant  to  ?  1004.14.  Such  as¬ 
signment  is  to  be  made  first  to  transferor 
plants  at  which  no  location  adjustment 


credit  is  applicable  and  then  in  sequence 
beginning  with  the  plant  at  which  the 
least  location  adjustment  would  apply: 
Provided,  That  for  the  purposes  of  this 
paragraph,  transfers  from  a  pool  plant 
to  a  second  pool  plant  which  are  in  turn 
transferred  to  a  third  pool  plant  shall  be 
treated  as  though  the  transfer  was  direct 
from  the  originating  plant  to  the  plant  of 
final  receipt. 

§  1001.52  Equivalent  priecs  or  indexes. 

If  for  any  reason  a  price  or  index 
specified  by  this  part  for  use  in  comput¬ 
ing  class  prices  or  other  purposes  is  not 
reported  or  published  in  the  manner 
described  in  this  part,  the  market  ad¬ 
ministrator  shall  use  a  price  or  index 
determined  by  the  Secretary  to  be  equiv¬ 
alent  or  comparable  with  the  factor 
which  is  specified. 

Application  of  Provisions 
§  1001.60  Producer-handler. 

Sections  1004.40  through  1004.46, 
1004.50  through  1004.52,  1004.62  through 
1004.65,  1004.70  through  1004.72  and 
1004.80  through  1004.89  shall  not  apply 
to  a  producer-handler. 

§  1004.61  Plants  subject  to  other  Fed¬ 
eral  orders. 

A  plant  specified  in  paragraph  (a)  or 
<b)  of  this  section  shall,  except  as  speci¬ 
fied  in  paragraphs  (c)  and  (d)  of  this 
section,  be  exempt  from  the  provisions 
of  this  part: 

(a)  Any  plant  qualified  pursuant  to 
§  1004.8(a)  which  would  be  subject  to 
the  classification  and  pricing  provisions 
of  another  order  issued  pursuant  to  the 
Act  unless  the  Secretary  determines  that 
a  greater  volume  of  Class  I  milk,  except 
filled  milk,  is  disposed  of  from  such  plant 
as  route  disposition  in  the  Middle  Atlan¬ 
tic  marketing  area  than  is  so  disposed 
of  in  a  marketing  area  regulated  pur¬ 
suant  to  such  other  order ;  or 

(b)  Any  plant  subject  to  the  classifi¬ 
cation  and  pricing  provisions  of  another 
order  issued  pursuant  to  the  Act,  not¬ 
withstanding  its  status  under  this  order 
pursuant  to  §  1004.8  (a)  or  (b). 

(c)  Each  handler  operating  a  plant 
described  in  paragraph  (a)  or  (b)  of  this 
section  shall,  with  respect  to  total  re¬ 
ceipts  and  utilization  or  disposition  of 
skim  milk  and  butterfat  at  such  plant, 
make  reports  to  the  market  administra¬ 
tor  at  such  time  and  in  such  manner 
as  the  market  administrator  may  re¬ 
quire  (in  lieu  of  reports  pursuant  to 
§§  1004.30  and  1004.31)  and  allow  veri¬ 
fication  of  such  reports  by  the  market 
administrator. 

( d)  Each  handler  operating  a  plant 
specified  in  paragraph  (a)  of  this  sec¬ 
tion  if  such  plant  is  subject  to  the  clas¬ 
sification  and  pricing  provisions  of 
another  order  which  provides  for  indi¬ 
vidual-handler  pooling,  shall  pay  to  the 
market  administrator  for  the  producer- 
settlement  fund  on  or  before  the  25th 
day  after  the  end  of  the  month  an 
amount  computed  as  follows: 

(1)  Determine  the  quantity  of  recon¬ 
stituted  skim  milk  in  filled  milk  disposed 
of  on  routes  in  the  marketing  area 
which  was  allocated  to  Class  I  at  such 


other  order  plant.  If  reconstituted  skim 
milk  in  filled  milk  is  disposed  of  from 
such  plant  on  routes  in  the  marketing 
areas  regulated  by  two  or  more  market¬ 
wide  pool  orders,  the  reconstituted  skim 
milk  assigned  to  Class  I  shall  be  prorated 
according  to  such  disposition  in  each 
area;  and 

(2)  Compute  the  value  of  the  quantity 
assigned  in  subparagraph  (1)  of  this 
paragraph  to  Class  I  disposition  in  this 
area,  at  the  Class  I  price  under  this  part 
applicable  at  the  location  of  the  other 
order  plant  and  subtract  its  value  at  the 
Class  II  price. 

§  1001.62  Obligations  of  a  handler  op. 
crating  a  partially-regulated  distrib¬ 
uting  plant. 

Each  handler  who  operates  a  partially- 
regulated  distributing  plant  shall  pay  to 
the  market  administrator  for  the  pro- 
ducers-settlement  fund  on  or  before  the 
25th  day  after  the  end  of  the  month 
either  of  the  amounts  (at  the  handler’s 
election)  calculated  pursuant  to  para¬ 
graph  (a)  or  <b)  of  this  section.  If  the 
handler  fails  to  report  pursuant  to 
§§  1104.30(b)  and  1004.31(d)  the  infor¬ 
mation  necessary  to  compute  the  amount 
specified  in  paragraph  (a)  of  this  sec¬ 
tion,  he  shall  pay  the  amount  computed 
pursuant  to  paragraph  (b)  of  this 
section : 

(a)  An  amount  computed  as  follows: 

(1)  (i)  The  obligation  that  would 
have  been  computed  pursuant  to 
§  1004.70  at  such  plant  shall  be  deter¬ 
mined  as  though  such  plant  were  a  pool 
plant.  For  purposes  of  such  computa¬ 
tion,  receipts  at  such  nonpool  plant 
from  a  pool  plant,  a  cooperative  asso¬ 
ciation  as  a  handler  pursuant  to  §  1004.10 
(b) ,  or  an  other  order  plant  shall  be  as¬ 
signed  to  the  utilization  at  which  classi¬ 
fied  at  the  pool  plant  or  other  order 
plant  and  transfers  from  such  nonpool 
plant  to  a  pool  plant  or  an  other  order 
plant  shall  be  clasified  as  Class  II  milk 
if  allocated  to  such  class  at  the  pool  plant 
or  other  order  plant  and  be  valued  at 
the  weighted  average  price  of  the  respec¬ 
tive  order  if  so  allocated  to  Class  I  milk, 
except  that  reconstituted  skim  milk  in 
filled  milk  shall  be  valued  at  the  Class 
II  price.  There  shall  be  included  in  the 
obligation  so  computed  a  charge  in  the 
amount  specified  in  §  1004.70(e)  and  a 
credit  in  the  amount  specified  in  §  1004.85 
(b)(2)  with  respect  to  receipts  from  an 
unregulated  supply  plant,  except  that  the 
credit  for  receipts  of  reconstituted  skim 
milk  in  filled  milk  shall  be  at  the  Class 
II  price,  unless  an  obligation  with  re¬ 
spect  to  such  plant  is  computed  as  speci¬ 
fied  below  in  this  subparagraph;  and 

(ii)  If  the  operator  of  the  partially 
regulated  distributing  plant  so  requests, 
and  provides  with  his  reports  pursuant 
to  §§  1004.30(b)  and  1004.31(d)  similar 
reports  with  respect  to  the  operations  of 
any  other  nonpool  plant  which  serves  as 
a  supply  plant  for  such  partially  reg¬ 
ulated  distributing  plant  by  shipments 
to  such  plant  during  the  month  equiv¬ 
alent  to  the  requirements  of  §  1004. 8<b) 
with  agreement  of  the  operator  of  such 
plant  that  the  market  administrator 
may  examine  the  books  and  records  of 
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such  plant  for  purposes  of  verification 
of  such  reports,  there  will  be  added  the 
amount  of  the  obligation  computed  at 
such  nonpool  supply  plant  in  the  same 
manner  and  subject  to  the  same  con¬ 
ditions  as  for  the  partially  regulated 
distributing  plant. 

(2)  From  this  obligation  there  will  be 
deducted  the  sum  of  (i)  the  gross  pay¬ 
ments  made  by  such  handler  for  milk 
(approved  by  a  duly  constituted  health 
authority  for  fluid  disposition)  re¬ 
ceived  during  the  month  from  dairy 
farmers  at  such  plant  and  like  payments 
made  by  the  operator  of  a  supply  plant (s) 
included  in  the  computations  pursuant 
to  subparagraph  (1)  of  this  paragraph, 
and  (ii)  any  payments  to  the  producer- 
settlement  fund  of  another  order  under 
which  such  plant  is  also  a  partially  reg¬ 
ulated  distributing  plant. 

(b)  An  amount  computed  as  follows: 

(1)  Determine  the  respective  amounts 
of  skim  milk  and  butterfat  disposed  of 
as  Class  I  milk  on  routes  in  the  market¬ 
ing  area; 

(2)  Deduct  the  respective  amounts  of 
skim  milk  and  butterfat  received  as 
Class  I  milk  at  the  partially  regulated 
distributing  plant  from  pool  plants,  co¬ 
operative  associations  in  their  capacity 
as  handlers  pursuant  to  §  1004.10(b) , 
and  other  order  plants,  except  that  de¬ 
ducted  under  a  similar  provision  of 
another  order  issued  pursuant  to  the 
Act: 

(3)  Deduct  the  quantity  of  reconsti¬ 
tuted  skim  milk  in  fluid  milk  products 
disposed  of  on  routes  in  the  marketing 
area: 

(4)  Combine  the  amounts  of  skim 
milk  and  butterfat  remaining  into  one 
total  and  determine  the  weighted  average 
butterfat  content:  and 

(5)  From  the  value  of  such  milk  at 
the  Class  I  price  applicable  at  the  loca¬ 
tion  of  the  nonpool  plant  (but  not  less 
than  the  Class  II  price),  substract  its 
value  at  the  weighted  average  price  ap¬ 
plicable  at  such  location  (not  to  be  less 
than  the  Class  II  price) ,  and  add  for  the 
quantity  of  reconstituted  skim  milk  spec¬ 
ified  in  subparagraph  (3)  of  this  para¬ 
graph  its  value  computed  at  the  Class  I 
price  applicable  at  the  location  of  the 
nonpool  plant  (but  not  less  than  the 
Class  II  price),  less  the  value  of  such 
skim  milk  at  the  Class  II  price. 

§  1004.63  Computation  of  base  for  each 
producer. 

After  February  1971,  for  each  month 
of  the  year,  the  market  administrator 
shall  compute,  subject  to  the  rules  set 
forth  in  §  1004.64,  a  base  for  each  pro¬ 
ducer  described  in  paragraphs  (a) 
through  (d)  of  this  section  by  dividing 
the  applicable  quantity  of  milk  receipts 
specified  in  such  paragraph  by  153  (by 
154  in  the  case  of  a  producer  on  every- 
other-day  delivery  schedule  who  de¬ 
livered  August  1)  less  the  number  of 
days,  if  any,  during  the  applicable  base¬ 
forming  period  of  August  through 
December  for  which  it  is  shown  that  the 
day’s  production  of  milk  of  such  producer 
was  not  received  by  a  pool  handler  as 
described  in  the  applicable  paragraphs 
(a)  through  (d)  of  this  section  under 


which  such  producer’s  base  is  computed : 
Provided,  That  in  no  event  shall  the  num¬ 
ber  of  days  used  to  compute  a  producer’s 
base  pursuant  to  this  section  be  less  than 
120. 

(a)  For  any  producer,  except  as  pro¬ 
vided  in  paragraphs  (b)  through  (e)  of 
this  section,  the  quantity  of  milk  receipts 
shall  be  the  total  pounds  of  producer 
milk  received  by  all  pool  handlers  from 
such  producer  during  the  preceding 
months  of  August  through  December; 

(b>  Except  as  provided  in  paragraph 
(c)  of  this  section,  for  any  producer 
whose  milk  was  received  at  a  plant 
which  first  became  a  pool  plant  after  the 
beginning  of  the  preceding  August- 
December  period,  which  plant  was  a 
pool  plant  for  at  least  120  days  during 
such  period,  the  quantity  of  milk  receipts 
to  be  used  in  the  computation  of  such 
producer’s  base  shall  be  the  total  pounds 
of  milk  received  from  such  dairy  farmer 
at  such  plant  during  the  entire  August- 
December  period. 

(c)  For  any  producer  who  on  August 
1  was  an  Order  2  (New  York-New  Jer¬ 
sey)  producer  and  who  held  such  status 
in  all  or  part  of  the  2  months  of  August 
and  September  and  who  otherwise  was 
a  producer  only  under  this  part  for  all 
of  the  remaining  August  through  De¬ 
cember  period,  the  quantity  of  milk  re¬ 
ceipts  shall  be  the  total  pounds  of  milk 
received  from  such  dairy  farmer  by  pool 
handlers  under  both  orders  throughout 
the  August-December  period. 

(d)  For  any  producer  whose  milk  was 
received  during  the  preceding  August 
through  December  period  at  a  plant 
which  became  a  pool  plant  pursuant  to 
§  1004.8(a)  during  or  after  such  August 
through  December  period,  the  quantity 
of  milk  receipts  shall  be  the  total  pounds 
of  milk  received  from  such  dairy  farmer 
during  such  August-December  period  by 
pool  handlers  as  producer  milk  and  at 
such  plant  as  a  nonpool  plant. 

(e)  Any  producer  who  made  no  quali¬ 
fying  milk  deliveries  during  the  base¬ 
forming  period  of  August  through  De¬ 
cember,  or  who  relinquishes  his  estab¬ 
lished  base  pursuant  to  §  1004.65,  shall 
have  a  base  reflecting  the  percentage  of 
his  average  daily  deliveries  of  producer 
milk  each  month  as  set  forth  in  the 
following  table.  A  new  base  is  earned  on 
the  basis  of  his  milk  deliveries  during 
the  subsequent  August  through  Decem¬ 
ber  period. 

Percentage  of 
production 


Month  as  base 

January  and  February _  60 

March  through  June _  50 

July  _  60 

August  through  November _  70 

December  _  60 


§  1004.64  Base  rules. 

After  February  1971,  the  following 
rules  shall  apply  in  connection  with  the 
establishment  of  bases: 

(a)  A  base  computed  pursuant  to 
paragraph  (a)  through  (d)  of  §  1004.63 
(except  as  provided  in  paragraph  (e)  of 
said  section)  shall  be  effective  for  the 
subsequent  months  of  March  through 
February,  inclusive. 


(b)  A  base  computed  pursuant  to  para¬ 
graphs  (a)  through  (d)  of  §  1004.63  may 
be  transferred  only  in  its  entirety  to  an¬ 
other  dairy  farmer  and  only  upon  the 
death  of  the  baseholder  or  the  discon¬ 
tinuance  of  milk  production  because  of 
the  entry  into  military  service  of  such 
baseholder. 

(c)  Base  transfers  shall  be  accom¬ 
plished  only  through  written  application 
to  the  market  administrator  on  forms 
prescribed  by  the  market  administrator 
and  shall  be  signed  by  the  baseholder,  his 
heirs  or  assigns,  and  by  the  person  to 
whom  such  base  is  to  be  transferred: 
Provided,  That  if  a  base  is  held  jointly, 
except  as  provided  in  paragraph  (e),  the 
entire  base  only  is  transferrable  and  only 
upon  receipt  of  such  application  signed 
by  all  joint  holders  or  their  heirs  or 
assigns. 

(d>  If  a  producer  operates  more  than 
one  farm  and  milk  is  received  from  each 
at  a  pool  plant  or  by  a  cooperative  as¬ 
sociation  in  its  capacity  as  a  handler 
pursuant  to  §  1004.10  (b)  or  (c),  he  shall 
establish  a  separate  base  with  respect  to 
producer  milk  delivered  from  each  such 
farm. 

(e)  Only  one  base  shall  be  allocated 
with  respect  to  milk  produced  by  one  or 
more  persons  where  a  dairy  farm  is 
jointly  owned  or  operated:  Provided. 
That  in  the  case  of  a  base  established 
jointly,  if  a  copy  of  the  partnership 
agreement  setting  forth  as  a  percentage 
of  the  total  interest  of  the  partners  in 
the  base  is  filed  with  the  market  ad¬ 
ministrator  before  the  end  of  the  base¬ 
forming  period,  then  upon  termination 
of  the  partnership  agreement  each  part¬ 
ner  will  be  entitled  to  his  stated  share  of 
the  base  to  hold  in  his  own  right  or  to 
transfer  in  conformity  with  the  provi¬ 
sions  of  paragraph  (b)  or  (c)  of  this 
section  (including  transfer  to  a  partner¬ 
ship  of  which  he  is  a  member) .  Such 
termination  of  partnership  shall  become 
effective  as  of  the  end  of  any  month  dur¬ 
ing  which  an  application  for  such  divi¬ 
sion  of  base  signed  by  each  member  of 
such  partnership  is  received  by  the  mar¬ 
ket  administrator. 

(f)  Two  or  more  producers  with  bases 
may  combine  such  bases  upon  the  for¬ 
mation  of  a  bona  fide  partnership  oper¬ 
ating  from  one  farm.  Such  a  combination 
shall  be  considered  a  joint  base  under 
paragraph  (e)  above. 

§  1004.65  Hclinqiiisliing  a  liasc. 

After  February  1971,  a  producer  hold¬ 
ing  an  established  base  can,  upon  notifi¬ 
cation  to  the  market  administrator,  re¬ 
linquish  his  established  base  and  be  paid 
pursuant  to  the  provisions  of  §  1004.63(e) 
beginning  with  the  first  day  of  the  month 
in  which  such  notification  is  received  by 
the  market  administrator  and  extending 
until  March  1,  next. 

§  1001.66  Base  plan  through  June  1970. 

(a)  The  established  base  which  each 
producer  held  under  Order  3,  4,  or  16  at 
the  end  of  the  month  immediately  pre¬ 
ceding  the  effective  date  of  this  order 
shall  be  such  producer's  base  under  this 
order  from  the  effective  date  hereof 
through  June  1970. 
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(b)  For  any  dairy  farmer  who  becomes 
a  producer  concurrently  with  the  effec¬ 
tive  date  of  this  order,  because  the  non¬ 
pool  plant  to  which  his  milk  is  regularly 
delivered  acquires  pool  plant  status,  a 
base  shall  be  computed  by  the  market 
administrator  as  follows: 

(1)  Divide  the  quantity  of  milk  re¬ 
ceipts  of  such  dairy  farmer  during  the 
preceding  months  of  July  through  De¬ 
cember  at  such  plant  and  by  pool 
handlers  as  pool  milk  by  153  (by  154  in 
the  case  of  a  producer  on  every-other- 
day  delivery  schedule  who  delivered 
July  1)  less  the  number  of  days,  if  any, 
during  such  August-December  period  for 
which  it  is  shown  that  the  day’s  produc¬ 
tion  of  milk  of  such  dairy  farmer  was  not 
received :  Provided,  That  in  no  event  shall 
the  number  of  days  used  to  compute  a 
producer’s  base  pursuant  to  this  para¬ 
graph  be  less  than  120. 

(c)  A  base  established  pursuant  to 
paragraphs  (a)  or  (b)  of  this  section 
shall  be  transferable  only  under  the 
rules  of  §  1004.64. 


Determintion  of  Uniform  Price 

§  1004.70  Computation  of  the  net  pool 
obligation  of  each  pool  handler. 

The  net  pool  obligation  of  each  pool 
handler  for  each  pool  plant  and  of  each 
cooperative  association  handler  pursuant 
to  §  1004.10  (b)  and  (c)  with  respect  to 
milk  which  was  not  received  at  a  pool 
plant  shall  be  a  sum  of  money  computed 
by  the  market  administrator  as  follows: 

(a)  Multiply  the  quantiy  of  milk  re¬ 
ceived  from  a  cooperative  association  as 
a  handler  pursuant  to  §  1004.10(c)  and 
allocated  pursuant  to  §  1004.46(a)  (11) 
and  the  corresponding  step  of  §  1004.46 
(b)  and  the  quantity  of  producer  milk  in 
each  class,  as  computed  pursuant  to 
§  1004.46(c),  by  the  applicable  class 
prices  (adjusted  pursuant  to  §  1004.51); 

(b)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  overage  de¬ 
ducted  from  each  class  pursuant  to 
§  1004.46(a)  (12)  and  the  corresponding 
step  of  §  1004.46(b)  by  the  applicable 
class  prices  adjusted  by  the  applicable 
differentials  pursuant  to  §§  1004.51  and 
1004.81; 

(c)  Add  the  amounts  computed  under 
subparagraphs  (1)  and  (2)  of  this 
paragraph: 

(1)  Multiply  the  difference  between 
the  applicable  Class  II  price  for  the  pre¬ 
ceding  month  and  the  applicable  Class  I 
price  for  the  current  month  by  the  hun¬ 
dredweight  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1004.46(a)  (7)  and  the  corresponding 
step  of  §  1004.46(b)  for  the  current 
month; 

(2)  Multiply  the  difference  between 
the  applicable  Class  I  price  for  the  pre¬ 
ceding  month  and  the  applicable  Class 
I  price  for  the  current  month  by  the 
hundredweight  of  skim  milk  and  butter- 
fat  subtracted  from  Class  I  pursuant  to 
§  1004.46(a)  (4)  and  the  corresponding 
step  of  §  1004.46(b).  If  the  Class  I  price 
for  the  current  month  is  less  than  the 
Class  I  price  for  the  preceding  month, 
the  result  shall  be  a  minus  amount. 

(d)  Add  an  amount  equal  to  the  dif¬ 
ference  between  the  value  at  the  Class  I 


price  applicable  at  the  pool  plant  and 
the  value  at  the  Class  n  price,  with  re¬ 
spect  to  skim  milk  and  butterfat  in  other 
source  milk  subtracted  from  Class  I  pur¬ 
suant  to  §  1004.46(a)  (5)  and  the  corre¬ 
sponding  step  of  §  1004.46(b) ,  except  that 
for  receipts  of  fluid  milk  products  as¬ 
signed  to  Class  I  pursuant  to  §  1004.46 
(a)  (5)  (v)  and  (vi)  and  the  correspond¬ 
ing  step  of  §  1004.46(b)  the  Class  I  price 
shall  be  adjusted  to  the  location  of  the 
transferor  plant  but  not  less  than  the 
Class  II  price;  and 

(e)  Add  an  amount  equal  to  the  value 
at  the  Class  I  price  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant 
to  §  1001.46(a)(9)  and  the  correspond¬ 
ing  step  of  §  1004.46(b)  (excluding  re¬ 
ceipts  from  partially-regulated  dis¬ 
tributing  plants  for  which  disposition  a 
specific  allocation  is  made  to  Federal 
order  receipts  from  this  or  any  other 
order)  adjusted  for  the  location  of  the 
nearest  plant  from  which  such  types  of 
receipts  were  received  and  by  the  butter¬ 
fat  differential  pursuant  to  §  1004.81  to 
reflect  variation  in  butterfat  content 
from  3.5  percent. 


of  weighted 


§  1004.71  Computation 

average  priees. 

For  each  month  the  market  adminis¬ 
trator  shall  compute  the  weighted  aver¬ 
age  price  and  for  each  of  the  months  of 
July  1970  through  February  1971  the 
uniform  price  per  hundredweight  of 
milk  received  from  producers  as  follows : 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1004.70  for  all 
handlers  who  filed  the  reports  prescribed 
by  §  1004.30  for  the  month  and  who 
made  the  payments  pursuant  to  §  1004  85 
for  the  preceding  month; 

(b)  Add  an  amount  equal  to  the  total 
value  of  the  location  differentials  com¬ 
puted  pursuant  to  §  1004.82; 

(c)  Subtract  if  the  average  butterfat 
content  of  milk  specified  in  subpara¬ 
graph  (2)  of  paragraph  (e)  of  this  sec¬ 
tion  is  more  than  3.5  percent,  or  add  if 
such  butterfat  content  is  less  than  3.5 
percent,  an  amount  computed  by  multi¬ 
plying  the  amount  by  which  the  average 
butterfat  content  of  such  milk  varies 
from  3.5  percent  by  the  butterfat  differ¬ 
ential  computed  pursuant  to  §  1004.81 
and  multiplying  the  result  by  the  total 
hundredweight  of  such  milk. 

(d)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  bal¬ 
ance  in  the  producer-settlement  fund. 

(e)  Divide  the  resulting  amount  by 
the  sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  hundredweight  of  pro¬ 
ducer  milk  included  pursuant  to  para¬ 
graph  (a)  of  this  section;  and 

(2)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
§  1004.70(e). 

(f)  Subtract  not  less  than  4  cents 
nor  more  than  5  cents  per  hundred¬ 
weight.  The  result  shall  be  the  “weighted 
average  price”  and  shall  be  the  uniform 
price  per  hundredweight  of  milk  of  3.5 
percent  butterfat  content  received  from 
producers  during  the  months  of  July 
1970  through  February  1971. 


§  1004.72  Compulation  of  uniform 
prices  for  base  milk  and  excess  milk. 

For  each  of  the  months  from  the  effec¬ 
tive  date  hereof  through  June  1970  and 
after  February  1971  the  market  adminis¬ 
trator  shall  compute  the  uniform  prices 
per  hundredweight  for  base  milk  and 
excess  milk  received  from  producers, 
each  of  3.5  percent  butterfat  content! 
f.o.b.  market,  as  follows: 

<a)  Compute  the  aggregate  value  of 
excess  milk  for  all  handlers  included  in 
the  computations  pursuant  to  §  1004.71 
(a)  as  follows: 

( 1 )  Multiply  the  hundredweight  quan¬ 
tity  of  such  milk  which  does  not  exceed 
the  total  quantity  of  producer  milk  re¬ 
ceived  by  such  handlers  assigned  to 
Class  II  milk  by  the  Class  II  milk  price; 

(2»  Multiply  the  remaining  hundred¬ 
weight  quantity  of  excess  milk  by  the 
Class  I  milk  price ;  and 

(3)  Add  together  the  resulting 
amounts: 

<b)  Divide  the  total  value  of  excess 
milk  obtained  in  paragraph  (a)  of  this 
section  by  the  total  hundredweight  of 
such  milk  and  round  to  the  nearest  cent 
The  resulting  figure  shall  be  the  uniform 
price  for  excess  milk; 

(c)  From  the  amount  resulting  from 
the  computations  of  §  1004.71  (a) 

through  (c)  subtract  an  amount  com¬ 
puted  by  multiplying  the  hundredweight 
of  milk  specified  in  §  1004.71(d)  (2)  by 
the  weighted  average  price; 

<d)  Subtract  the  total  value  of  excess 
milk  determined  by  multiplying  the  uni¬ 
form  price  obtained  in  paragraph  <b)  of 
this  section  by  the  hundredweight  of 
excess  milk,  from  the  amount  computed 
pursuant  to  paragraph  (c)  of  this 
section; 

(e)  Divide  the  amount  calculated  pur¬ 
suant  to  paragraph  (d)  of  this  section 
by  the  total  hundredweight  of  base  milk 
for  handlers  included  in  these  computa¬ 
tions:  Provided,  That  if  the  resulting 
price  should  exceed  the  Class  I  price  by 
more  than  the  amount  deducted  pursu¬ 
ant  to  paragraph  (f)  of  this  section  the 
aggregate  amount  in  excess  thereof  shall 
be  included  in  the  computation  of  the 
excess  price  pursuant  to  paragraph  (a) 
of  this  section,  except  that  if  by  such 
addition  the  excess  price  should  exceed 
the  base  price  then  the  aggregate  amount 
of  the  excess  shall  be  prorated  to  the 
aggregate  values  of  base  milk  and  excess 
milk  on  the  basis  of  the  respective  vol¬ 
umes  of  base  and  excess  milk ;  and 
(f)  Subtract  not  less  than  4  cents 
nor  more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (e)  of 
this  section.  The  resulting  figure  shall  be 
the  uniform  price  for  base  milk. 
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1004.80  Time  and  method  of  payment, 
(a)  Except  as  provided  in  (b)  and  (d) 


of  this  section,  each  pool  handler  shall 
make  payment  as  specified  in  subpara¬ 
graphs  (1)  and  (2)  of  this  paragraph  to 
each  producer  from  whom  milk  is 
received. 

(1)  On  or  before  the  last  day  of  each 
month  at  not  less  than  the  Class  II 
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price  for  the  preceding  month  per  hun¬ 
dredweight  for  his  deliveries  of  producer 
milk  during  the  first  15  days  of  the 
month ;  and 

(2)  On  or  before  the  20th  of  the  fol¬ 
lowing  month  at  not  less  than  the  uni¬ 
form  price  for  base  milk  computed 
I  pursuant  to  §  1004.72  (c)  through  (f) 
with  respect  to  base  milk  received  from 
such  producer  and  not  less  than 
the  excess  price  determined  pursuant  to 
§1004.72  (a)  and  (b)  for  excess  milk 
I  received  from  such  producers  subject  to 
the  following  adjustments: 

(i)  Proper  deductions  authorized  in 
writing  by  such  producers; 

(ii)  Partial  payments  made  pursuant 
to  subparagraph  (1)  of  this  paragraph; 

(iii>  The  butterfat  differential  com- 
I  puted  pursuant  to  §  1004.81;  and 

(iv)  Less  the  location  differential  re¬ 
ceived  pursuant  to  §  1004.82:  Provided, 

I  That  if  by  such  date  such  handler  has 
not  received  full  payment  from  the  mar- 
|  ket  administrator  pursuant  to  §  1004.86 
for  such  month  he  may  reduce  pro  rata 
his  payments  to  producers  by  not  more 
than  the  mnount  of  such  underpayment. 
Payment  to  producers  shall  be  •com¬ 
pleted  thereafter  not  later  than  the  date 
for  making  payments  pursuant  to  this 
paragraph  next  following  after  receipt 
of  the  balance  due  from  the  market 
administrator; 

(b)  In  the  case  of  a  cooperative  asso¬ 
ciation  which  the  market  administrator 
determines  is  authorized  by  its  producer- 
members  to  collect  payment  for  their 
milk  and  which  has  so  requested  any 
handler  in  writing,  such  handler  shall  on 
or  before  the  second  day  prior  to  the 
date  on  which  payments  are  due  indi¬ 
vidual  producers,  pay  the  cooperative 
I  association  for  milk  received  during  the 
month  from  the  producer-members  of 
such  association  as  determined  by  the 
market  administrator  an  amount  equal 

I  to  not  less  than  the  total  due  such 
producer-members  as  determined  pur¬ 
suant  to  paragraph  (a)  of  this  section; 
j  and 

(c)  In  the  case  of  milk  received  by  a 
handler  from  a  cooperative  association 
in  its  capacity  as  the  operator  of  a  pool 
plant  such  handler  shall  on  or  before 
the  second  day  prior  to  the  date  on 
which  payments  are  due  individual  pro¬ 
ducers,  pay  to  such  cooperative  associa¬ 
tion  for  milk  so  received  during  the 

1  month,  an  amount  not  less  than  the 
value  of  such  milk  computed  at  the  ap¬ 
plicable  class  prices  for  the  location  of 
the  plant  of  the  buying  handler. 

(d>  Each  handler  who  receives  milk 
from  a  cooperative  association  handler 
pursuant  to  §  1004. 10(c),  shall  on  or  be¬ 
fore  the  second  day  prior  to  the  date 
payments  are  due  individual  producers, 
pay  such  cooperative  association  for  such 
milk  as  follows: 

(1)  A  partial  payment  for  milk  re¬ 
ceived  during  the  first  15  days  of  the 
month  at  the  rate  specified  in  para¬ 
graph  (a)(1)  of  this  section;  and 
(2)  A  final  payment  equal  to  the  value 
of  such  milk  at  the  uniform  price(s)  ad¬ 
justed  by  the  applicable  differentials 
pursuant  to  5§  1004.81  and  1004.82,  less 
the  amount  of  partial  payment  on  such 
milk. 


§  1004.81  Bullerfat  differential. 

In  making  the  payments  to  producers 
and  cooperative  associations  required 
pursuant  to  §  1004.80,  each  handler  shall 
add  for  each  one-tenth  of  1  percent  of 
average  butterfat  content  above  3.5  per¬ 
cent,  or  may  deduct  for  each  one-tenth 
of  1  percent  of  average  butterfat  content 
below  3.5  percent,  as  a  butterfat  dif¬ 
ferential  an  amount  per  hundredweight 
which  shall  be  computed  by  the  market 
administrator  as  follows:  Multiply  by 
0.115  and  round  to  the  nearest  even  one- 
tenth  cent  the  simple  average  of  the 
daily  wholesale  selling  prices  per  pound 
(using  the  midpoint  of  any  price  range 
as  one  price)  reported  during  the  period 
between  the  16th  day  of  the  preceding 
month  and  the  15th  day  inclusive  of  the 
current  month  by  the  Department  of 
Agriculture  for  Grade  A  (92-score)  bulk 
creamery  butter  in  the  New  York  City 
market. 

§  1001.82  location  differential  to  pro¬ 
ducers. 

(a)  Subject  to  the  exception  pursuant 
to  §  1004.15(d),  for  that  milk  received 
from  producers  and  from  cooperative  as¬ 
sociation  handlers  pursuant  to  §  1004.10 
(c)  at  a  pool  plant  located  55  miles  or 
more  from  the  city  hall  in  Philadelphia, 
Pa.,  and  also  at  least  75  miles  from  the 
nearer  of  the  zero  milestone  in  Washing¬ 
ton,  D.C.,  or  the  city  hall  in  Baltimore, 
Md.  (all  distances  to  be  the  shortest 
highway  distance  as  determined  by  the 
market  administrator) ,  the  uniform 
price  computed  pursuant  to  §  1004.71 
during  any  month  of  July  1970  through 
February  1971  and  the  uniform  price  for 
base  milk  computed  pursuant  to  §  1004.72 
for  any  month  from  the  effective  date 
hereof  through  June  1970  and  after  Feb¬ 
ruary  1971  shall  be  reduced  1.5  cents  for 
each  10  miles  distance  or  fraction  thereof 
that  such  plant  is  from  the  nearest  of 
such  basing  points. 

(b)  For  purposes  of  computations 
pursuant  to  §§  1004.85  and  1004.86  the 
weighted  average  price  shall  be  reduced 
at  the  rate  set  forth  in  paragraph  (a)  of 
this  section  applicable  at  the  location 
of  the  nonpool  plant (s)  from  which  the 
milk  was  received  with  respect  to  other 
source  milk  for  which  a  value  is  com¬ 
puted  pursuant  to  §  1004.70(e). 

§  1004.8.3  Dirfcl-ddivery  differential. 

For  producer  milk  received  at  a  plant 
located  within  55  miles  of  the  city  hall 
in  Philadelphia,  Pa.,  the  handler  in  mak¬ 
ing  payments  to  producers  and  coopera¬ 
tive  association  handlers  pursuant  to 
§  1004.10(0 ,  in  addition  to  any  amounts 
required  by  other  provisions  of  this  part, 
shall  pay  6  cents  per  hundredweight  of 
milk  so  received. 

§  1004.81  l’rodueer-seltlenieni  fund. 

The  market  administrator  shall  main¬ 
tain  a  separate  fund  known  as  the  “pro¬ 
ducer-settlement  fund”  into  which  he 
shall  deposit  all  payments  into  such  fund 
pursuant  to  §§  1004.61  and  1004.62, 
1004.85,  and  1004.87  and  out  of  which  he 
shall  make  all  payments  from  such  fund 
pursuant  to  §5  1004.86  and  1004.87:  Pro¬ 
vided,  That  the  market  administrator 
shall  offset  the  payment  due  to  a  han¬ 


dler  against  payment  due  from  such 
handler. 

§  1004.83  Payments  to  the  producer- 
settlement  fund. 

On  or  before  the  15th  day  after  the 
end  of  the  month  each  handler  shall  pay 
to  the  market  administrator  the  amount, 
if  any,  by  which  the  total  amount  spe¬ 
cified  in  paragraph  (a)  of  this  section 
exceeds  the  amounts  specified  in  para¬ 
graph  (b)  of  this  section: 

(a)  The  net  pool  obligation  computed 
pursuant  to  §  1004.70  for  such  handler; 

(b)  The  sum  of: 

(1)  The  value  of  milk  received  by  such 
handler  from  producers  and  from  co¬ 
operative  association  handlers  pursuant 
to  §  1004.10(c)  at  the  applicable  uniform 
price(s)  pursuant  to  §§  1004.71  and 
1004.72  adjusted  by  location  differentials, 
less  in  the  case  of  a  cooperative  associa¬ 
tion  on  milk  for  which  it  is  a  handler 
pursuant  to  §  1004.10(c) ,  the  amount  due 
from  other  handlers  pursuant  to 
§  1004.80(d) ;  and 

(2)  The  value  at  the  weighted  average 
price  adjusted  by  the  applicable  loca¬ 
tion  differential  on  nonpool  milk  pur¬ 
suant  to  §  1004.82(b)  (not  to  be  less  than 
the  value  at  the  Class  II  price)  with  re¬ 
spect  to  other  source  milk  for  which 
values  are  computed  pursuant  to 
§  1004.70(e). 

§  1004.86  Payments  out  of  the  producer- 
settlement  fund. 

On  or  before  the  17th  day  after  the 
end  of  each  month  the  market  adminis¬ 
trator  shall  pay  to  each  handler  the 
amount,  if  any,  by  which  the  amount 
computed  pursuant  to  §  1004.85(b)  ex¬ 
ceeds  the  amount  computed  pursuant  to 
§  1004.85(a) :  Provided,  That  if  the  bal¬ 
ance  in  the  producer-settlement  fund  is 
insufficient  to  make  all  payments  pur¬ 
suant  to  this  section,  the  market  admin¬ 
istrator  shall  reduce  uniformly  such  pay¬ 
ments  and  shall  complete  such  payments 
as  soon  as  the  necessary  funds  are 
available. 

§  1004.87  Adjustment  of  accounts. 

Whenever  verification  by  the  market 
administrator  of  reports  or  payments  of 
any  handler  discloses  errors  resulting  in 
money  due  (a)  the  market  administra¬ 
tor  from  such  handler,  (b)  such  han¬ 
dler  from  the  market  administrator,  or 

(c)  any  producer  or  cooperative  associa¬ 
tion  from  such  handler,  the  market  ad¬ 
ministrator  shall  promptly  notify  such 
handler  of  any  amount  so  due  and  pay¬ 
ment  thereof  shall  be  made  on  or  before 
the  next  date  for  making  payments  set 
forth  in  the  provisions  under  which  such 
error  occurred. 

§  1001.88  Marketing  services. 

(a)  Except  as  set  forth  in  paragraph 
(b)  of  this  section,  each  handler,  is  mak¬ 
ing  payments  directly  to  producers  for 
milk  (other  than  milk  of  his  own  produc¬ 
tion)  pursuant  to  §  1004.80<a)  shall  de¬ 
duct  5  cents  per  hundredweight  or  such 
lesser  amount  as  the  Secretary  may  pre¬ 
scribe  and  shall  pay  such  deductions  to 
the  market  administrator  on  or  before 
the  20th  day  after  the  end  of  the  month. 
Such  money  shall  be  expended  by  the 
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market  administrator  to  provide  market 
information  and  to  verify  the  weights, 
samples  and  tests  of  milk  of  producers 
whp  are  not  receiving  such  service  from 
a  cooperative  association;  and 

<b)  In  the  case  of  producers  for  whom 
the  Secretary  determines  a  cooperative 
association  is  actually  performing  the 
services  set  forth  in  paragraph  (a)  of  this 
section,  each  handler  shall  make,  in  lieu 
of  the  deduction  specified  in  paragraph 
<a)  of  this  section,  such  deductions  from 
the  payments  to  be  made  directly  to  such 
producers  pursuant  to  §  1004.80' a)  as 
are  authorized  by  such  producers  on  or 
before  the  18th  day  after  the  end  of  each 
month  and  pay  such  deductions  to  the 
cooperative  rendering  such  services. 

§  1004.89  Expense  of  administration. 

As  his  pro  rata  share  of  the  expense  of 
administration,  each  handler  shall  pay 
to  the  market  administrator  on  or  before 
the  20th  day  after  the  end  of  the  month, 
4  cents  per  hundredweight,  or  such  lesser 
amount  as  the  Secretary  may  prescribe 
with  respect  to  milk  handled  during  the 
month  as  follows: 

(a)  Each  handler  'excluding  a  cooper¬ 
ative  association  in  its  capacity  as  a  han¬ 
dler  pursuant  to  §  1004.10(c),  and  a 
cooperative  association  as  the  operator 
of  a  pool  plant  with  respect  to  milk  trans¬ 
ferred  in  bulk  to  a  pool  plant)  with  re¬ 
spect  to  his  receipts  of  producer  milk 
(including  such  handler's  own-farm  pro¬ 
duction,  milk  received  from  a  cooperative 
association  pursuant  to  §  1004. 10<c),  and 
milk  transferred  in  bluk  from  a  pool  plant 
owned  and  operated  by  a  cooperative 
association)  and  other  source  milk  allo¬ 
cated  to  Class  I  pursuant  to  §  1004. 46'a) 
(5)  and  (9)  and  the  corresponding  step 
of  §  1004.46(b) ; 

< b)  Each  handler  in  his  capacity  as 
the  operator  of  a  partially  regulated  dis¬ 
tributing  plant  with  respect  to  his  route 
disposition  in  the  marketing  area  in  ex¬ 
cess  of  his  receipts  of  Class  I  milk  from 
pool  plants,  cooperative  associations  as 
handlers  pursuant  to  §  1004.10'b),  and 
other  order  plants  assigned  to  such 
disposition. 

§  1004.89a  Termination  of  obligations. 

The  provisions  of  this  section  shall 
apply  to  any  obligation  under  this  part 
for  the  payment  of  money. 

(a)  The  obligation  of  any  handler  to 
pay  money  required  to  be  paid  under 
the  terms  of  this  part  shall,  except  as 
provided  in  paragraphs  <b)  and  (c)  of 
this  section,  terminate  2  years  after  the 
last  day  of  the  month  during  wrhich  the 
market  administrator  receives  the  han¬ 
dler’s  utilization  report  on  the  milk  in¬ 
volved  in  such  obligation  unless  within 
such  2-year  period  the  market  adminis¬ 
trator  notifies  the  handler  that  such 


money  is  due  and  payable.  Service  of  such 
notice  shall  be  complete  upon  mailing  to 
the  handler’s  last  known  address,  and  it 
shall  contain,  but  need  not  be  limited  to, 
the  following  information: 

(1)  The  amount  of  the  obligation; 

(2)  The  month (s)  during  which  the 
milk,  with  respect  to  which  the  obliga¬ 
tion  exists,  was  received  or  handled;  and 

(3)  If  the  obligation  is  payable  to  one 
or  qiore  producers  or  to  an  association 
of  producers,  the  name  of  such  pro¬ 
ducer  (s)  or  association  of  producers,  or 
if  the  obligation  is  payable  to  the  market 
administrator,  the  account  for  which  it 
is  to  be  paid; 

( b)  If  a  handler  fails  or  refuses,  with 
respect  to  any  obligation  under  this  part, 
to  make  available  to  the  market  admin¬ 
istrator  or  his  representatives  all  books 
and  records  required  by  this  part  to  be 
made  available,  the  market  administra¬ 
tor  may,  within  the  2-year  period  pro¬ 
vided  for  in  paragraph  (a)  of  this  sec¬ 
tion,  notify  the  handler  in  writing  of 
such  failure  or  refusal.  If  the  market 
administrator  so  notifies  a  handler,  the 
said  2-year  period  with  respect  to  such 
obligation  shall  not  begin  until  the  first 
day  of  the  month  following  the  month 
during  which  all  such  books  and  records 
pertaining  to  such  obligations  are  made 
available  to  the  market  administrator 
or  his  representatives; 

(c)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section, 
a  handler’s  obligation  under  this  part  to 
pay  money  shall  not  be  terminated  with 
respect  to  any  transaction  involving 
fraud  or  willful  concealment  of  a  fact, 
material  to  the  obligation,  on  the  part 
of  the  handler  against  whom  the  obliga¬ 
tion  is  sought  to  be  imposed;  and 

(d)  Any  obligation  on  the  part  of  the 
market  administrator  to  pay  a  handler 
any  money  which  such  handler  claims  to 
be  due  him  under  the  terms  of  this  part 
shall  terminate  2  years  after  the  end  of 
the  month  during  which  the  milk  in¬ 
volved  in  the  claim  was  received  if  an 
underpayment  is  claimed,  or  2  years  after 
the  end  of  the  month  during  which  the 
payment  (including  deduction  or  setoff 
by  the  market  administrator)  was  made 
by  the  handler  if  a  refund  on  such  pay¬ 
ment  is  claimed,  unless  such  handler, 
within  the  applicable  period  of  time  files, 
pursuant  to  section  8c(  15)  (A)  of  the  Act, 
a  petition  claiming  such  money. 

Effective  Time,  Suspension  or  Termi¬ 
nation 

§  1004.90  Effective  lime. 

The  provisions  of  this  part  or  any 
amendment  to  this  part  shall  become 
effective  at  such  time  as  the  Secretary 
may  declare  and  shall  continue  in  force 
until  suspended  or  terminated  pursuant 
to  §  1004.91. 


§  1004.91  Suspension  or  termination. 

The  Secretary  may  suspend  or  termi¬ 
nate  this  part  or  any  provisions  of  this 
part  whenever  he  finds  this  part  or  any 
provisions  of  this  part  obstructs  or  does 
not  tend  to  effectuate  the  declared  policy 
of  the  Act.  This  part  shall  terminate,  in 
any  event,  whenever  the  provisions  of  the 
Act  authorizing  it  cease  to  be  in  effect. 

§  1004.92  Omtinuing  obligation*. 

If  upon  the  suspension  or  termination 
of  any  or  all  provisions  of  this  part, 
there  are  any  obligations  thereunder,  the 
final  accrual  or  ascertainment  of  which 
requires  further  acts  by  any  person  (in¬ 
cluding  the  market  administrator),  such 
further  acts  shall  be  performed  notwith¬ 
standing  such  suspension  or  termination. 

§  1004.93  Liquidation. 

Upon  the  suspension  or  termination  of 
the  provisions  of  this  part,  except  this 
section,  the  market  administrator,  or 
such  liquidating  agent  as  the  Secretary 
may  designate,  shall,  if  so  directed  by 
the  Secretary,  liquidate  the  business  of 
the  market  administrator’s  office,  dispose 
of  all  property  in  his  possession  or  con¬ 
trol,  including  accounts  receivable,  and 
execute  and  deliver  all  assignment  or 
other  instruments  necessary  or  appropri¬ 
ate  to  effectuate  any  such  disposition.  If 
a  liquidating  agent  is  so  designated,  all 
assets,  books,  and  records  of  the  market 
administrator  shall  be  transferred 
promptly  to  such  liquidating  agent.  If 
upon  such  liquidation,  the  funds  on  hand 
exceed  the  amounts  required  to  pay  out¬ 
standing  obligations  of  the  office  of  the 
market  administrator  and  to  pay  neces¬ 
sary  expenses  of  liquidating  and  distribu¬ 
tion,  such  excess  shall  be  distributed  to 
contributing  handlers  and  producers  in 
an  equitable  manner. 

Miscellaneous  Provisions 
§  1004.100  Agents. 

The  Secretary  may,  by  designation  in 
writing,  name  any  officer  or  employee  of 
the  United  States  to  act  as  his  agent  or 
representative  in  connection  with  any  of 
the  provisions  of  this  part. 

§  1004.101  Separability  of  provisions. 

If  any  provision  of  this  part,  or  its  ap¬ 
plication  to  any  person  or  circumstances 
is  held  invalid,  the  application  of  such 
provision  and  of  the  remaining  provisions 
of  this  part,  to  other  persons  or  circum¬ 
stances  shall  not  be  affected  thereby. 

Signed  at  Washington,,  D.C.,  on: 
March  16,  1970. 

John  C.  Blum, 
Deputy  Administrator, 
Regulatory  Programs. 

[F.R.  Doc.  70-3281;  Filed,  Mar.  19,  1970; 

8:45  a.m.] 
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